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SPECIAL MEETING AGENDA 
November 11, 2002 – 7:30 P.M. 
Council Board Room – City Hall 

500 West Big Beaver, Troy, Michigan 48084 
(248) 524-3300 

CALL TO ORDER 
 
ROLL CALL 
 

Mayor Matt Pryor      Martin F. Howrylak 
Robin Beltramini      David A. Lambert 
Cristina Broomfield      Anthony N. Pallotta 
David Eisenbacher 

                
 
1 Appointment of Temporary Civil Service Commissioner  

(Act 78 Board)            7:30 – 7:35 
                
 
2 Goals and Objectives Presentation         7:35 – 9:00 
                
 
BREAK              9:00 – 9:10 
                
 
3  Proposed Zoning Ordinance Text Amendment – 

R-1A and R-1B, Open Space Preservation       9:10 – 10:00 
                
 
PUBLIC COMMENT 
         
 
ADJOURN  
 
 
Respectfully submitted, 
 
 
John Szerlag, City Manager 
 
 
 
NOTICE:  People with disabilities needing accommodations for effective participation in this meeting should contact the City 
Clerk at (248) 524-3316 or via e-mail at clerk@ci.troy.mi.us <mailto:clerk@ci.troy.mi.us> at least two working days in advance 
of the meeting. An attempt will be made to make reasonable accommodations. 
 





Suggested Resolution 
Resolution #2002-11- 
Moved by 
Seconded by 
 
RESOLVED, That ___________________________________ is hereby APPOINTED 
by the Mayor and confirmed City Council to serve on the Act 78 Civil Service 
Commission for a Temporary replacement for David Cannon for a temporary term for up 
to one year to expire on or prior to November 16, 2003. 
 
Yes: 
No: 
 
 

Act 78 Civil Service Commission 
 Mayor, Approved by Council  (1)- 6 years 
 Police/Fire Departments (1) – 6 years          
 Civil Service (1) – 6 years 
 
 Temporary Term expires on or before 11-

16-2003 
Temporary replacement for David Cannon while on Military Leave 

CURRENT MEMBERS 
NAME TERM EXPIRES 
David Cannon Apr. 30, 2006 
Donald E. McGinnis, Jr., Ch. - (Police/Fire) Apr. 30, 2004 
Patrick Daugherty - (Civil Service) Apr. 30, 2008 

INTERESTED APPLICANTS 
NAME DATE APPLIED DATE SENT TO COUNCIL 
David J Easterbrook 9/25/01/9/2003 10/01/01 
Norman (Don) Michaelson 10/30/0/ 11/04/02 
Brian M Powers 10/15/02/10/2004 10/21/02 
Robert F Rogowski 11/14/01/11/2003 12/17/01 
Christopher A Sobota 2/14/02/2/2004 2/18/02 
Peter Ziegenfelder 12/07/00/6/11/01 12/18/00 - 07/09/11 
 

 



November 7, 2002 
 
 
 
 

TO:  The Honorable Mayor and City Council Members 
 
FROM: John Szerlag, City Manager 
 
SUBJECT: Proposed Format for First Meeting of Goals and Objectives 
 
 
 
At our Special Meeting on November 11 I’ll be handing out a hard copy of the 
PowerPoint presentation for goals, objectives and tasks proposed for 2003-2005, 
and beyond.  Included as part of the presentation are comments provided to me by 
individual members of Council when we had one-on-one discussions about Troy’s 
vision for the future. 
 
As we addressed previously, this issue will span at least two meetings.  As such, 
there’s no pressure to make any decisions on the topics contained therein at this 
first session.  However, direction from the governing body would be appreciated at 
our second session.  
 
I look forward to seeing you on Monday.  
 
 
 
 
 
 
 
 
 
 
 
JS/mr\Szerlag\2002\To M&CC\First G&O Session 



November 7, 2002 
 
 

 
To:  The Honorable Mayor and City Council 
 
From:  John Szerlag, City Manager  
  Gary Shripka, Assistant City Manager/Services  

Lori Bluhm, City Attorney 
  Nino Licari, Assessor  
  Mark Stimac, Director of Building and Zoning 
  Mark F. Miller, Planning Director 
 
Subject: PROPOSED ZONING ORDINANCE TEXT AMENDMENT (ZOTA 194) – 

Articles 10.20.08 & 34.60.00 R-1A & R-1B Open Space Preservation  
 
 
EXECUTIVE SUMMARY 
 

• Requirements of House Bill No. 5029/Open Space Preservation 
 
This amendment to the City and Village Zoning Act, PA 207 of 1921, requires the 
City of Troy to adopt Open Space Preservation provisions for the R-1A and R-1B 
Zoning Districts by December 14, 2002.  These provisions will permit property 
owners the option of developing all of the permitted dwelling units on a portion 
the property, if the balance of the property remains open space in an 
undeveloped state.  The open space area shall be at least 20% of the overall 
property, and permanently protected with a conservation easement or other legal 
restriction.  Such provisions can be exercised once by the land owners.  These 
Open Space Preservation provisions are commonly known as cluster zoning or 
open space zoning.  However, the amendment to the City and Village Zoning Act 
does not prescribe the typical elements of an open space zoning option. 

 
• City Management and Planning Commission Recommendations 
 

City Management along with the City Attorney’s Office and Planning Commission 
worked together to draft proposed Open Space Preservation provisions.  The 
Planning Commission recommended approval of an amendment on September 10, 
2002.  City Management continues to recommend approval of this City 
Management/Planning Commission version of the Open Space Preservation 
zoning ordinance amendment.  
 
The intent of the City Management/Planning Commission version only addresses 
compliance with the Open Space Preservation amendment to the City and Village 
Zoning Act.  The basic premise is that there should be no negative impact on 
existing one family neighborhoods.  Further, it is recommended that the existing 



CR-1 (Cluster) Zoning District provisions should be reviewed and amended, 
separately and at some time in the future  

 
• City Council Amendments  
 

City Council direction to City Management provided revisions to the City 
Management/Planning Commission proposed amendment.  The following City 
Council revisions are provided for in the City Council proposed amendment: 
  
 1. Elimination of the parallel plan requirement. 

2. Permit gross property density calculations at 1.6 (R-1A) or 2.2 (R-
1B) units per acre. 

 3.  Reduce front yard setbacks to 20 feet. 
4. Permit duplexes/two family attached units on properties of 2 acres 

in size. 
5. Eliminate the 50 % upland requirement for the open space. 
6. Provisions for maintenance of the open space. 
7. Attached units shall have no more than a 75% common wall 

relationship. 
 
 

RAMIFICATIONS OF COUNCIL RECOMMENDATIONS 
 

• Duplex units could reduce existing single family property values. 
• Consolidation of properties occurs ministerially and reaching the 2 acre threshold 

can easily be achieved to permit duplexes. 
• Property owners could be encouraged to up-zone from R-1C, R-1D and R-1E to 

R-1B in order to maximize units per acre and utilize duplexes. 
• Negative impact on existing single family neighborhoods. 
• Elimination of parallel plan would have the effect of permitting development on 

existing non-conforming lots, that cannot presently be developed without a 
variance being granted by the Board of Zoning Appeals (i.e. setbacks, lot size) or 
increasing density on parcels when compared with conventional zoning 
techniques. 

• With the elimination of parallel plan the City Assessor or Building Official has no 
direction to what standard should be used for minimum lot size and minimum lot 
width when reviewing lot split applications. 

• Attached condominiums and rental developments will be permitted by right in the 
R-1A and R-1B districts, and reviewed only by the Planning Commission with no 
discretionary powers to deny and no public notification requirement. 

• Duplexes would be permitted by right on larger individual lots with only an 
administrative review of the size, open space, and setback requirements.  
Adjacent property owners would have no notice or input in this significant revision 
to the expected development on adjoining sites.  

 
 



 
OTHER ISSUES BROUGHT FORTH BY COUNCIL 
 

• Concern regarding units per acre permitted when there are no sanitary sewers 
available.  

• Only 20% of the total units permitted could be duplexes. 
• Special Use Approval requirement for duplexes. 
  

 
 
ATTACHMENTS 
 

1. Open Space Preservation text amendments per City Council direction. 
2. Open Space Preservation text amendments as recommended by City 

Management and the Planning Commission. 
3. City Attorney correspondence. 
4. Richard Carlisle, City’s planning consultant, correspondence. 
5. Richard Beltz correspondence. 
6. Map, Existing Parcels Permitted to Have 2 or More Dwellings. 
7. Diagrams of minimum lots sizes and setbacks. 
8. Aerial photo with overlay of potential duplex locations. 
9. John Szerlag, City Manager, correspondence, October 25, 2002. 
10. Background information from the October 21, 2002 regular meeting. 
11. Background information from the October 14, 2002 study session. 
12. Background information from the October 7, 2002 regular meeting. 
 
 
 
 
 
 
CC:  Planning Commission 
  Planners (3) 
  File/ZOTA 194  
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PROPOSED CITY MANAGEMENT/PLANNING COMMISSION VERSION 
TEXT AMENDMENT 

 
Open Space Preservation Option 

 
10.00.00 ARTICLE X ONE FAMILY RESIDENTIAL DISTRICTS 
 
10.20.08 The Open Space Preservation Option may be utilized in the R-1A and R-1B 

districts, to comply with PA 179 of 2001 (amendment to City and Village 
Zoning Act), subject to the requirements of Section 34.60.00. 

 
 
34.00.00 ARTICLE XXXIV RESIDENTIAL DEVELOPMENT OPTIONS 
 
34.60.00 OPEN SPACE PRESERVATION OPTION  
 

This option may be utilized, at the developer’s option, in the R-1A and R-1B 
One Family Residential zoning districts. 

 
34.60.01 The following objectives shall govern the approval or disapproval of the 

proposed Open Space Preservation Plan: 
 

A. To provide a more desirable living environment by preserving the 
natural character of the property, such as mature trees, wetlands, 
floodplains, topography, and open space for enjoyment by residents 
of the Open Space Preservation development. 

 
B. To encourage developers to use a more creative approach in the 

development of residential areas. 
 
C. To encourage a more efficient, aesthetic and desirable use of the land 

while recognizing a reduction in development costs and by allowing 
the developer to bypass natural obstacles. 

 
D. To encourage the provision of open space so benefits may accrue 

directly to residents of the Open Space Preservation development 
and to further encourage the development of recreational facilities. 

 
E. An Open Space Preservation development shall result in a 

recognizable and substantial benefit to residents of the property and 
to the overall quality of life in the City. 

34.60.02 Application Information Requirements: The Open Space Preservation Plan 
shall contain the following, in addition to the information required on a 
complete site plan: 

  
A. A complete description of the land proposed to be dedicated to the 

city or to the common use of lot owners (herein called dedicated open 
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space) shall be provided, including the following: 
 

1. Legal description of dedicated open space, including dedicated 
easements. 

2. Topographical survey of dedicated open space. 
 
3. Types of soil in dedicated open space. 
 
4. Description of natural features on dedicated open space. 
 
5. Other relevant information necessary to show that the 

proposed development qualifies for approval as an Open 
Space Preservation development. 

 
B. The proposed plan of development of the dedicated open space shall 

be submitted with the application and shall include the following: 
 
1. The proposed manner in which the title to land and facilities is 

to be held by the owners of land in the Open Space 
Preservation development. 

 
2. The proposed manner of regulating the use of the common 

facilities and areas so as to eliminate possible nuisances to 
other property owners and cause for enforcement by the city. 

 
3. The proposed uses of dedicated open space and the proposed 

improvements to be constructed by the proprietor. 
 

34.60.03 Eligibility Criteria: To qualify for the Open Space Preservation Option, the 
Planning Commission shall determine that all of the following conditions are 
present: 

 
A. The land is zoned for R-1A or R-1B residential development.   
 
B. The percentage of land area specified in Section 34.60.06.A below 

must remain in a perpetually undeveloped state. 
 
C. The Open Space Preservation site shall be under the control of one 

owner or group of owners acting jointly and shall be capable of being 
planned and developed as one integral unit. 

D. The option has not previously been exercised on the parcel. 
 

34.60.04 Dwelling Unit Density:  
 

A. The number of dwelling units allowable within the Open Space 
Development shall be determined through the preparation of a 
“parallel plan”. 
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1. The applicant shall prepare a parallel plan for the project that is 
consistent with State, County and City requirements and 
design criteria for a tentative preliminary plat or unplatted site 
condominium.  The parallel plan shall meet all standards for lot 
/unit size, lot/unit width and setbacks as normally required for 
the applicable one family zoning district.  

 
2. The City shall review the design and determine the number of 

lots that could be developed following the parallel plan.  This 
number shall be the maximum number of dwelling units 
allowable in the Open Space Preservation development.   

 
34.60.05 Regulatory Flexibility:  To comply with the “open space preservation” 

provisions of the City and Village Zoning Act, the City may permit specific 
departures from the requirements of the Zoning Ordinance for yards and lots 
as a part of the approval process.  The applicant may cluster the dwellings 
on smaller lots, provided the following: 

 
A. Overall density shall not exceed the number determined in the parallel 

plan.  
 
B. Setback provisions shall remain, except: 

 
1. Front yard setbacks may be reduced to not less than 25 feet.   
 
2. Rear yard setbacks shall be equal to or exceed the rear yard 

setback requirements for adjacent residential zoning districts. 
 
3. The side yard setback for buildings within the development 

may be reduced to permit buildings not less than 20 feet from 
one another. 

 
C. All regulations applicable to parking and loading, general provisions, 

and other requirements shall be met. 
 
D. The permitted uses shall be restricted to single family detached 

residential development, residential accessory structures, and non-
commercial recreation uses. 

34.60.06 Open Space Requirements: 
 

A. Minimum Requirements:  An Open Space Preservation development 
shall maintain a minimum of twenty percent (20%) of the gross area of 
the site as dedicated open space which shall remain perpetually in an 
undeveloped state by means of one of the tools included in Section E 
below.  As used in this section, “undeveloped state” means a natural 
state preserving natural resources, natural features, or scenic or 
wooded conditions; open space; or a similar use or condition.  Land in 
an undeveloped state does not include a golf course but may include 
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a recreational trail, picnic area, children’s play area, greenway, or 
linear park.  As used in this section, the term “greenway” shall mean a 
contiguous or linear open space, including habitats, wildlife corridors, 
and trails that link parks, nature reserves, cultural features, or historic 
sites with each other, for recreational and conservation purposes.  
Land in an undeveloped state may be, but is not required to be, 
dedicated to the use of the public.  Except as noted in Section E 
below, any land area maintained in an undeveloped state within the 
boundaries of the site meeting the open space standards herein may 
be included as required open space.  A minimum of fifty percent 
(50%) of the minimum required open space shall be upland area that 
is accessible to all residents of the Open Space Preservation 
development or the City of Troy. 

 
B. Common Open Space:  Common open space, other common 

properties and facilities, individual properties, and all other elements 
of a Open Space Preservation district shall be so planned that they 
will achieve a unified open space, community green or plaza and 
recreation area system, with open space and all other elements in 
appropriate locations, suitably related to each other, the site and 
surrounding lands. All land within a development that is not devoted to 
a residential unit, an accessory use, vehicle access, vehicle parking, a 
roadway, or an approved land improvement, shall be permanently set 
aside as common land for community use, recreation or conservation.  

 
C. Areas Not Considered Open Space:  The following land areas are not 

included as dedicated open space for the purposes of this Section: 
 

1. Area proposed as single family residential lots. 
 
2. Area proposed as limited common elements of condominium 

developments, or land within a condominium development, 
which is convertible to general common elements that will not 
remain in a perpetually undeveloped state or land convertible 
to limited common elements. 

 
3. The area of any street right-of-way or equivalent private road 

easement. 
 

D. Location of Open Space:  Common open space shall be planned in 
locations generally visible and accessible to all residing within the 
Open Space Development. The common open space may be 
centrally located along the road frontage of the development, located 
to preserve significant natural features, or located to connect open 
spaces throughout the development.  

 
E. Protection of Open Space 
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1. The dedicated open space shall be set aside by the developer 
through an irrevocable conveyance that is found acceptable to 
the City, such as: recorded deed restrictions, restrictive 
covenants, or conservation easements, plat dedication, or 
other legal means that run with the land.  As used in this 
section, the phrase “conservation easement” means an 
interest in land that provides limitation on the use of land or a 
body of water or requires or prohibits certain acts on or with 
respect to the land or body of water, whether or not the interest 
is stated in the form of a restriction, easement, covenant, or 
condition in a deed, will or other instrument executed by or on 
behalf of the owner of the land or body of water or in an order 
of taking, which interest is appropriate to retaining or 
maintaining the land or body of water, including improvements 
on the land or body of water, predominantly in its natural, 
scenic, or open condition, or in an agricultural, farming, open 
space, or forest use, or similar use or condition. 

 
2. Such conveyance shall assure that the open space will be 

protected from all forms of development, except as shown on 
an approved site plan, and shall never be changed to another 
use. Such conveyance shall: 

 
a. Indicate the proposed allowable use(s) of the dedicated 

open space.  
 
b. The dedicated open space shall forever remain open 

space, subject only to uses authorized by state law and 
approved by the City on the approved site plan or 
subdivision plat. Open space may include a recreational 
trail, children’s play area, greenway or linear park. 
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PROPOSED CITY COUNCIL VERSION 
TEXT AMENDMENT 

Open Space Preservation  
 

 
10.00.00 ARTICLE X ONE FAMILY RESIDENTIAL DISTRICTS 

 
10.20.08 The Open Space Preservation Option may be utilized in the R-1A 

and R-1B districts, to comply with PA 179 of 2001 (amendment to 
City and Village Zoning Act), subject to the requirements of Section 
34.60.00. 

 
 
34.00.00 ARTICLE XXXIV RESIDENTIAL DEVELOPMENT OPTIONS 
 
34.60.00 OPEN SPACE PRESERVATION OPTION  
 

This option may be utilized, at the developer’s option, in the R-1A 
and R-1B One Family Residential zoning districts. 

 
34.60.01 The following objectives shall serve as the intent of the Open 

Space Preservation option: 
 

A. To provide a more desirable living environment by 
preserving the natural character of the property, such as 
mature trees, wetlands, floodplains, topography, and open 
space for enjoyment by residents of the Open Space 
Preservation development. 

 
B. To encourage developers to use a more creative approach 

in the development of residential areas. 
 
C. To encourage a more efficient, aesthetic and desirable use 

of the land while recognizing a reduction in development 
costs and by allowing the developer to bypass natural 
obstacles. 

 
D. To encourage the provision of open space so benefits may 

accrue directly to residents of the Open Space Preservation 
development and to further encourage the development of 
recreational facilities. 

 
E. An Open Space Preservation development shall result in a 

recognizable and substantial benefit to residents of the 
property and to the overall quality of life in the City. 
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34.60.02 Application Information Requirements: The Open Space 
Preservation Plan shall contain the following, in addition to the 
information required on a complete site plan: 

  
A. A complete description of the land proposed to be dedicated 

to the city or to the common use of lot owners (herein called 
dedicated open space) shall be provided, including the 
following: 

 
1. Legal description of dedicated open space, including 

dedicated easements. 
 
2. Topographical survey of dedicated open space. 
 
3. Types of soil in dedicated open space. 
 
4. Description of natural features on dedicated open 

space. 
 
5. Other relevant information necessary to show that the 

proposed development qualifies for approval as an 
Open Space Preservation development. 

 
B. The proposed plan of development of the dedicated open 

space shall be submitted with the application and shall 
include the following: 
 

 1. The proposed manner in which the title to land and 
facilities is to be held by the owners of land in the 
Open Space Preservation development. 

 
2. The proposed manner of regulating the use of the 

common facilities and maintenance of these areas so 
as to eliminate possible nuisances to other property 
owners and cause for enforcement by the city. 

 
3. The proposed uses of dedicated open space and the 

proposed improvements to be constructed by the 
proprietor. 
 

34.60.03 Eligibility Criteria: To qualify for the Open Space Preservation 
Option, the Planning Commission shall determine that all of the 
following conditions are present: 

 
A. The land is zoned for R-1A or R-1B residential development.   
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B. The percentage of land area specified in Section 34.60.06 
below must remain in a perpetually undeveloped state. 

 
C. The Open Space Preservation site shall be under the control 

of one owner or group of owners acting jointly and shall be 
capable of being planned, developed and maintained as one 
integral unit. 

 
D. The option has not previously been exercised on the parcel. 

 
 

34.60.04 Dwelling Unit Density:  
 
A. The number of dwelling units allowable within the Open 

Space  Development shall be as follows:  
 
1. 1.6 units per acre in the R-1A One Family Residential 

District.  
 
2. 2.2 units per acre in the R-1B One Family Residential 

District.  
 

34.60.05 Regulatory Flexibility:  To comply with the “open space 
preservation” provisions of the City and Village Zoning Act, the City 
may permit specific departures from the requirements of the Zoning 
Ordinance for yards and lots as a part of the approval process.  
The applicant may cluster the dwellings on smaller lots, provided 
the following: 

 
A. Setback provisions shall remain, except: 

 
1. Front yard setbacks may be reduced to not less than 

20  feet.   
 
2. Rear yard setbacks shall be equal to or exceed the 

rear yard setback requirements for adjacent zoning 
districts. 

 
3. The side yard setback for buildings within the 

development may be reduced to permit buildings not 
less than 20 feet from one another. 

 
B. All regulations applicable to parking and loading, general 

provisions, and other requirements shall be met. 
 
C. The permitted uses shall be restricted to the following:   
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1. Single family detached residential development. 
 
2. Two family attached residential development provided 

the development meets the following: 
 

i. The parcel is at least 2 acres in area. 
 

    ii. A common party wall does not have over seventy-
five (75) percent of its area in common with an 
abutting dwelling unit. 

 
1. Residential accessory structures. 
 
2. Non-commercial recreation uses.  

 
34.60.06 Open Space Requirements: 

 
A. Minimum Requirements:  An Open Space Preservation 

development shall maintain a minimum of twenty percent 
(20%) of the gross area of the site as dedicated open space 
which shall remain perpetually in an undeveloped state by 
means of one of the tools included in Section 34.60.06 E1 
below.  As used in this section, “undeveloped state” means 
a natural state preserving natural resources, natural 
features, or scenic or wooded conditions; open space; or a 
similar use or condition.  Land in an undeveloped state does 
not include a golf course but may include a recreational trail, 
picnic area, children’s play area, greenway, or linear park.  
As used in this section, the term “greenway” shall mean a 
contiguous or linear open space, including habitats, wildlife 
corridors, and trails that link parks, nature reserves, cultural 
features, or historic sites with each other, for recreational 
and conservation purposes.  Land in an undeveloped state 
may be dedicated to the use of the public or residents of the 
residential development.  Except as noted in Section 
34.60.06 E1 below, any land area maintained in an 
undeveloped state within the boundaries of the site meeting 
the open space standards herein may be included as 
required open space.   

 
B. Common Open Space:  Common open space, other 

common properties and facilities, individual properties, and 
all other elements of a Open Space Preservation district 
shall be so planned that they will achieve a unified open 
space, community green or plaza and recreation area 
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system, with open space and all other elements in 
appropriate locations, suitably related to each other, the site 
and surrounding lands. All land within a development that is 
not devoted to a residential unit, an accessory use, vehicle 
access, vehicle parking, a roadway, or an approved land 
improvement, shall be permanently set aside as common 
land for community use, recreation or conservation.  

 
C. Areas Not Considered Open Space:  The following land 

areas are not included as dedicated open space for the 
purposes of this Section: 

 
1. Area proposed as single family residential lots or 

units. 
 

                                2. Area proposed as limited common elements of 
condominium developments, or land within a 
condominium development, which is convertible to 
general common elements that will not remain in a 
perpetually undeveloped state or land convertible to 
limited common elements. 

 
3. The area of any street right-of-way or equivalent 

private road easement. 
 

D. Location of Open Space:  Common open space shall be 
planned in locations generally visible and accessible to all 
residing within the Open Space Development. The common 
open space may be centrally located along the road frontage 
of the development, located to preserve significant natural 
features, or located to connect open spaces throughout the 
development.  

 
E. Protection of Open Space 

 
1. The dedicated open space shall be set aside by the 

developer through an irrevocable conveyance that is 
found acceptable to the City, such as: recorded deed 
restrictions, restrictive covenants, or conservation 
easements, plat dedication, or other legal means that 
run with the land.  As used in this section, the phrase 
“conservation easement” means an interest in land 
that provides limitation on the use of land or a body of 
water or requires or prohibits certain acts on or with 
respect to the land or body of water, whether or not 
the interest is stated in the form of a restriction, 
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easement, covenant, or condition in a deed, will or 
other instrument executed by or on behalf of the 
owner of the land or body of water or in an order of 
taking, which interest is appropriate to retaining or 
maintaining the land or body of water, including 
improvements on the land or body of water, 
predominantly in its natural, scenic, or open condition, 
or in an agricultural, farming, open space, or forest 
use, or similar use or condition. 

 
                                2. Such conveyance shall assure that the open space 

will be protected from all forms of development, 
except as shown on an approved site plan, and shall 
never be changed to another use. Such conveyance 
shall: 

 
 a. Indicate the proposed allowable use(s) of the 

dedicated open space.  
 
 b. The dedicated open space shall forever remain 

open space, subject only to uses authorized by 
state law and approved by the City on the 
approved site plan or subdivision plat. Open 
space may include a recreational trail, 
children’s play area, greenway or linear park. 

 
c. Indicate the proposed maintenance plan for 

the dedicated open. 
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NOTE:  
AS CURRENTLY PROPOSED - DUPLEXES
COULD BE BUILT ON THESE EXISTING 
PARCELS  WITHOUT PLANNING COMMISSION
OR CITY COUNCIL APPROVAL

EXISTING PARCELS PERMITTED TO HAVE
2 OR MORE DWELLINGS UNDER 

CITY COUNCIL PROPOSED ORDINANCE REVISIONS

PREPARED BY PLANNING DEPT. 10-21-02

R-1A & R-1B Parcels 2 ac or greater**

KEY
R-1B Parcels .91 ac. or greater

R-1A Parcels 1.25 ac. or greater

Evergreen Sewer District Boundry

Parcels

*

* NUMBER OF SEWER TAPS AVAILABLE IN EVERGREEN 
   SEWER DISTRICT MAY BE LIMITED

** THERE ARE CURRENTLY 38 R-1A AND 117 R-1B
    PARCELS 2 AC. OR GREATER
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Date:  October 15, 2002 
 
To:  The Honorable Mayor and City Council 
 
From:  John Szerlag, City Manager 
  Gary Shripka, Assistant City Manager/Services 
  Lori Bluhm, City Attorney 
  Nino Licari, City Assessor 
  Mark Stimac, Director of Building and Zoning 

 Mark F. Miller, Planning Director 
 
Subject: PUBLIC HEARING - PROPOSED ZONING ORDINANCE TEXT 

AMENDMENT (ZOTA 194) – Articles 10.20.08 & 34.60.00 R-1A & R-1B 
Open Space Preservation/Cluster Development 

 
BACKGROUND INFORMATION 
 
City Management working in tandem with the City Attorney’s Office and Planning 
Commission, drafted the proposed Open Space Preservation provisions.  It was decided 
to only address compliance with the Open Space Preservation amendment to the City and 
Village Zoning Act, because of the December 14, 2002 deadline imposed by amendments 
to the City and Village Zoning Act.  The Planning Commission presented the draft 
language at a Public Hearing on September 10, 2002.  The Planning Commission and City 
Management have recommended approval of this Zoning Ordinance text amendment.   
 
City Council considered the draft proposed Open Space Preservation provisions at a 
Study Session on October 14, 2002.  The City Council generally believed that the 
language needed to contain provisions to encourage developers to utilize the Open Space   
Preservation Development Option.  City Council proposed revisions to the draft text at the 
October 14, 2002, Study Session. 
 
 
STAFF ANALYSIS OF PROPOSED REVISIONS AS DISCUSSED BY CITY COUNCIL: 
 
As part of the review at the regular meeting of October 7, 2002 as well as the study 
session held on October 14, 2002, certain amendments to the Planning Commission 
proposal were suggested by members of City Council.  One of the revisions discussed 
by Council was to eliminate the need to develop the “parallel plan”.  The “parallel plan” 
in the Planning Commission recommendation was used to show the maximum 
development potential of the property in question based upon standard ordinance 
provisions.  Utilizing this number the developer could then develop an open space 
preservation plan that would allow this same number of units on not more than 80% of 
the property.  The remaining 20% of the land would then be preserved in an 
undeveloped state through some legal restrictions.  Instead, as Council discussed, the 
maximum number of units would be determined by a factor of 1.6 units per acre in the 
R-1A District and 2.2 units per acre in the R-1B District.  Another suggested Council 



modification was to eliminate the restriction of the use to one family detached dwellings 
and allow for the use of the property to be one or two family residential dwellings.   
 
The elimination of the parallel plan would allow for the development of lands that were 
either not eligible for additional development or development at all, under the current 
regulations.  This would allow parcels that do not meet current minimum lot width to be 
developed as a single family home site.  This would also allow parcels that are 1.25 
acres or .91 acres in the R-1A or R-1B Districts respectively, to construct a duplex on 
the property.  Since the development of a single lot would not require platting, approval 
of a condominium plan, or acceptance of public easements, the approval process would 
be one that would be without public notice, public meetings, or the opportunity for public 
comment.  In addition, since Section 42.15.00 of the Zoning Ordinance specifically 
prohibits the City from enforcing private deed restrictions, the City would have no 
authority to prohibit permits for a duplex on any parcel meeting the size, open space, 
and setback requirements of the ordinance.  Another item of concern is that currently 
properties that have no access to our public sanitary sewer facilities must be developed 
at a lower density because of the amount of property required for an effective septic 
field.  However, Council’s proposed modification would allow for these properties to be 
developed at a higher density reserved for properties served by public sewers. 
 
 
PROBABLE RAMIFICATIONS 
 
City Management has highlighted the following probable ramifications of the revisions as 
discussed by City Council: 
 
1. The elimination of the requirement of the parallel plan would have the effect of 

permitting development on existing non-conforming lots that cannot presently be 
developed without a variance being granted by the Board of Zoning Appeals (i.e. 
setbacks, lot size) or increasing density on parcels when compared with 
conventional zoning techniques. 

 
2. With the elimination of the requirement of the parallel plan the City Assessor has no 

direction as to what standard should be used for minimum lot size and minimum lot 
width when reviewing lot split applications for parcels in the R-1A and R-1B zoning 
districts. 

 
3. Attached condominiums and rental developments will be permitted by right in the R-

1A and R-1B districts, and reviewed only by the Planning Commission with no 
discretionary power to deny and no public notification required.  

 
4. Duplexes would be permitted by right on larger individual lots with only an 

administrative review of the size, open space, and setback requirements.  Adjacent 
property owners would have no notice or input in this significant revision to the 
expected development on adjoining sites. 

 



 
CONCLUSION 
 
Given the probable ramifications of open space preservation option development inherent 
in the ordinance provisions discussed by Council, three resolutions have been prepared: 
 

1) Resolution A authorizes changes to the open space option development 
ordinance as discussed by City Council at the October 14, 2002 study session. 

 
2) Resolution B postpones this matter to another study session, which will be held 

at a time convenient for you. 
 

3) Resolution C adopts the original ordinance recommended by City management 
and the Planning Commission, which meets the bare requirements of the open 
space preservation development option of the State Law. 

 
 
ATTACHMENTS 
 
Attached to this memorandum include the following: 
 
1. The proposed amendment as discussed by City Council.  
2. The proposed Open Space Preservation amendment, which was recommended for 

approval by the Planning Commission, showing proposed revisions. 
3. Background information from the October 14, 2002 study session. 
4. Background information from the October 7, 2002, regular meeting.   
  
 
Please feel free to contact staff if you have any questions. 
 
 
cc: Brent Savidant, Principal Planner 
 Susan Lancaster, Assistant City Attorney 

file/ZOTA-194 
 
 



Proposed Resolutions 
 
 
PUBLIC HEARING - PROPOSED ZONING ORDINANCE TEXT AMENDMENT 
(ZOTA 194) – Articles 10.20.08 & 34.60.00 R-1A & R-1B Open Space 
Preservation/Cluster Development 
 
 
Suggested Resolution A, as discussed by City Council at the October 14, 2002 
Study Meeting. 
Resolution #2002- 
Moved by        
Seconded by 
 
RESOLVED, that Articles 10.20.08 & 34.60.00 R-1A & R-1B Open Space 
Preservation, of the Zoning Ordinance, be adopted, as printed on attachment 1. 
 
Yes: 
No: 
 
 
 
Suggested Resolution B 
Resolution #2002- 
Moved by        
Seconded by 
 
RESOLVED, that the Open Space Preservation Option, be postponed to Study 
Session on _____________,2002. 
 
Yes: 
No: 
 
 
Suggested Resolution C, as recommended by City Management and the 
Planning Commission 
Resolution #2002- 
Moved by        
Seconded by 
 
RESOLVED, that Articles 10.20.08 & 34.60.00 R-1A & R-1B Open Space 
Preservation, of the Zoning Ordinance, be adopted, as printed on attachment 2 
and recommended for approval by the Planning Commission and City 
Management. 
 
Yes: 
No: 
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MODIFIED VERSION AS DISCUSSED BY CITY COUNCIL 
 WITH REDLINE  

Open Space Preservation Option 
 

 
10.00.00 ARTICLE X ONE FAMILY RESIDENTIAL DISTRICTS 

 
10.20.08 The Open Space Preservation Option may be utilized in the R-1A 

and R-1B districts, to comply with PA 179 of 2001 (amendment to 
City and Village Zoning Act), subject to the requirements of Section 
34.60.00. 

 
 
34.00.00 ARTICLE XXXIV RESIDENTIAL DEVELOPMENT OPTIONS 
 
34.60.00 OPEN SPACE PRESERVATION OPTION  
 

This option may be utilized, at the developer’s option, in the R-1A 
and R-1B One Family Residential zoning districts. 

 
34.60.01 The following objectives shall serve as the intent of govern the 

approval or disapproval of the proposed Open Space Preservation 
option Plan: 

 
A. To provide a more desirable living environment by 

preserving the natural character of the property, such as 
mature trees, wetlands, floodplains, topography, and open 
space for enjoyment by residents of the Open Space 
Preservation development. 

 
B. To encourage developers to use a more creative approach 

in the development of residential areas. 
 
C. To encourage a more efficient, aesthetic and desirable use 

of the land while recognizing a reduction in development 
costs and by allowing the developer to bypass natural 
obstacles. 

 
D. To encourage the provision of open space so benefits may 

accrue directly to residents of the Open Space Preservation 
development and to further encourage the development of 
recreational facilities. 

 
E. An Open Space Preservation development shall result in a 

recognizable and substantial benefit to residents of the 
property and to the overall quality of life in the City. 
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34.60.02 Application Information Requirements: The Open Space 

Preservation Plan shall contain the following, in addition to the 
information required on a complete site plan: 

  
A. A complete description of the land proposed to be dedicated 

to the city or to the common use of lot owners (herein called 
dedicated open space) shall be provided, including the 
following: 

 
1. Legal description of dedicated open space, including 

dedicated easements. 
 
2. Topographical survey of dedicated open space. 
 
3. Types of soil in dedicated open space. 
 
4. Description of natural features on dedicated open 

space. 
 
5. Other relevant information necessary to show that the 

proposed development qualifies for approval as an 
Open Space Preservation development. 

 
B. The proposed plan of development of the dedicated open 

space shall be submitted with the application and shall 
include the following: 
 

 1. The proposed manner in which the title to land and 
facilities is to be held by the owners of land in the 
Open Space Preservation development. 

 
2. The proposed manner of regulating the use of the 

common facilities and maintenance of these areas 
so as to eliminate possible nuisances to other 
property owners and cause for enforcement by the 
city. 

 
3. The proposed uses of dedicated open space and the 

proposed improvements to be constructed by the 
proprietor. 
 

34.60.03 Eligibility Criteria: To qualify for the Open Space Preservation 
Option, the Planning Commission shall determine that all of the 
following conditions are present: 
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A. The land is zoned for R-1A or R-1B residential development.   
 
B. The percentage of land area specified in Section 34.60.06 

below must remain in a perpetually undeveloped state. 
 
C. The Open Space Preservation site shall be under the control 

of one owner or group of owners acting jointly and shall be 
capable of being planned, developed and maintained as 
one integral unit. 
 

34.60.04 Dwelling Unit Density:  
 

 A.    The number of dwelling units allowable within the Open Space                                                                
Development shall be as follows: determined through the 
preparation of a “parallel plan”. 

 
1. 1.6 units per acre in the R-1A One Family 

Residential District The applicant shall prepare a 
parallel plan for the project that is consistent with 
State, County and City requirements and design 
criteria for a tentative preliminary plat or unplatted site 
condominium.  The parallel plan shall meet all 
standards for lot /unit size, lot/unit width and setbacks 
as normally required for the applicable one family 
zoning district.  

 
2. 2.2 units per acre in the R-1B One Family 

Residential District The City shall review the design 
and determine the number of lots that could be 
developed following the parallel plan.  This number 
shall be the maximum number of dwelling units 
allowable in the Open Space Preservation 
development.   

 
34.60.05 Regulatory Flexibility:  To comply with the “open space 

preservation” provisions of the City and Village Zoning Act, the City 
may permit specific departures from the requirements of the Zoning 
Ordinance for yards and lots as a part of the approval process.  
The applicant may cluster the dwellings on smaller lots, provided 
the following: 

 
A. Overall density shall not exceed the number determined in 

the parallel plan.  
B. Setback provisions shall remain, except: 
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1. Front yard setbacks may be reduced to not less than 
20 25 feet.   

 
2. Rear yard setbacks shall be equal to or exceed the 

rear yard setback requirements for adjacent zoning 
districts. 

 
3. The side yard setback for buildings within the 

development may be reduced to permit buildings not 
less than 20 feet from one another. 

 
C. All regulations applicable to parking and loading, general 

provisions, and other requirements shall be met. 
 
D. The permitted uses shall be restricted to single family 

detached and two family attached residential development, 
residential accessory structures, and non-commercial 
recreation uses. 

 
34.60.06 Open Space Requirements: 

 
A. Minimum Requirements:  An Open Space Preservation 

development shall maintain a minimum of twenty percent 
(20%) of the gross area of the site as dedicated open space 
which shall remain perpetually in an undeveloped state by 
means of one of the tools included in Section 34.60.06 E1 
below.  As used in this section, “undeveloped state” means 
a natural state preserving natural resources, natural 
features, or scenic or wooded conditions; open space; or a 
similar use or condition.  Land in an undeveloped state does 
not include a golf course but may include a recreational trail, 
picnic area, children’s play area, greenway, or linear park.  
As used in this section, the term “greenway” shall mean a 
contiguous or linear open space, including habitats, wildlife 
corridors, and trails that link parks, nature reserves, cultural 
features, or historic sites with each other, for recreational 
and conservation purposes.  Land in an undeveloped state 
may be, but is not required to be, dedicated to the use of the 
public or residents of the residential development.  
Except as noted in Section 34.60.06 E1 below, any land 
area maintained in an undeveloped state within the 
boundaries of the site meeting the open space standards 
herein may be included as required open space.  A 
minimum of fifty percent (50%) of the minimum required 
open space shall be upland area that is accessible to all 
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residents of the Open Space Preservation development or 
the City of Troy shall not be wetlands. 

 
B. Common Open Space:  Common open space, other 

common properties and facilities, individual properties, and 
all other elements of a Open Space Preservation district 
shall be so planned that they will achieve a unified open 
space, community green or plaza and recreation area 
system, with open space and all other elements in 
appropriate locations, suitably related to each other, the site 
and surrounding lands. All land within a development that is 
not devoted to a residential unit, an accessory use, vehicle 
access, vehicle parking, a roadway, or an approved land 
improvement, shall be permanently set aside as common 
land for community use, recreation or conservation.  

 
C. Areas Not Considered Open Space:  The following land 

areas are not included as dedicated open space for the 
purposes of this Section: 

 
1. Area proposed as single family residential lots or 

units. 
 

                                 2. Area proposed as limited common elements of 
condominium developments, or land within a 
condominium development, which is convertible to 
general common elements that will not remain in a 
perpetually undeveloped state or land convertible to 
limited common elements. 

 
3. The area of any street right-of-way or equivalent 

private road easement. 
 

D. Location of Open Space:  Common open space shall be 
planned in locations generally visible and accessible to all 
residing within the Open Space Development. The common 
open space may be centrally located along the road frontage 
of the development, located to preserve significant natural 
features, or located to connect open spaces throughout the 
development.  

 
E. Protection of Open Space 

 
1. The dedicated open space shall be set aside by the 

developer through an irrevocable conveyance that is 
found acceptable to the City, such as: recorded deed 



ATTACHMENT 1  10/17/02 

restrictions, restrictive covenants, or conservation 
easements, plat dedication, or other legal means that 
run with the land.  As used in this section, the phrase 
“conservation easement” means an interest in land 
that provides limitation on the use of land or a body of 
water or requires or prohibits certain acts on or with 
respect to the land or body of water, whether or not 
the interest is stated in the form of a restriction, 
easement, covenant, or condition in a deed, will or 
other instrument executed by or on behalf of the 
owner of the land or body of water or in an order of 
taking, which interest is appropriate to retaining or 
maintaining the land or body of water, including 
improvements on the land or body of water, 
predominantly in its natural, scenic, or open condition, 
or in an agricultural, farming, open space, or forest 
use, or similar use or condition. 

 
                                  2. Such conveyance shall assure that the open space 

will be protected from all forms of development, 
except as shown on an approved site plan, and shall 
never be changed to another use. Such conveyance 
shall: 

 
 a. Indicate the proposed allowable use(s) of the 

dedicated open space.  
 
 b. The dedicated open space shall forever remain 

open space, subject only to uses authorized by 
state law and approved by the City on the 
approved site plan or subdivision plat. Open 
space may include a recreational trail, 
children’s play area, greenway or linear park. 

 
c. Indicate the proposed maintenance plan for 

the dedicated open. 
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PROPOSED ZONING ORDINANCE TEXT AMENDMENT 
PLANNING COMMISSION RECOMMENDATION 

 
Open Space Preservation Option 

 
Amend the indicated portions of the One Family Residential Districts and the 
Residential Development Options text in the following manner: 
 
(Underlining, except for major section titles, denotes changes.) 
 
10.00.00 ARTICLE X ONE FAMILY RESIDENTIAL DISTRICTS 
 
10.20.08 The Open Space Preservation Option may be utilized in the R-1A and R-1B 

districts, to comply with PA 179 of 2001 (amendment to City and Village 
Zoning Act), subject to the requirements of Section 34.60.00. 

 
 
34.00.00 ARTICLE XXXIV RESIDENTIAL DEVELOPMENT OPTIONS 
 
34.60.00 OPEN SPACE PRESERVATION OPTION  
 

This option may be utilized, at the developer’s option, in the R-1A and R-1B 
One Family Residential zoning districts. 

 
34.60.01 The following objectives shall govern the approval or disapproval of the 

proposed Open Space Preservation Plan: 
 

A. To provide a more desirable living environment by preserving the 
natural character of the property, such as mature trees, wetlands, 
floodplains, topography, and open space for enjoyment by residents 
of the Open Space Preservation development. 

 
B. To encourage developers to use a more creative approach in the 

development of residential areas. 
 
C. To encourage a more efficient, aesthetic and desirable use of the land 

while recognizing a reduction in development costs and by allowing 
the developer to bypass natural obstacles. 

 
D. To encourage the provision of open space so benefits may accrue 

directly to residents of the Open Space Preservation development 
and to further encourage the development of recreational facilities. 

 
E. An Open Space Preservation development shall result in a 

recognizable and substantial benefit to residents of the property and 
to the overall quality of life in the City. 
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34.60.02 Application Information Requirements: The Open Space Preservation Plan 
shall contain the following, in addition to the information required on a 
complete site plan: 

  
A. A complete description of the land proposed to be dedicated to the 

city or to the common use of lot owners (herein called dedicated open 
space) shall be provided, including the following: 

 
1. Legal description of dedicated open space, including dedicated 

easements. 
2. Topographical survey of dedicated open space. 
 
3. Types of soil in dedicated open space. 
 
4. Description of natural features on dedicated open space. 
 
5. Other relevant information necessary to show that the 

proposed development qualifies for approval as an Open 
Space Preservation development. 

 
B. The proposed plan of development of the dedicated open space shall 

be submitted with the application and shall include the following: 
 
1. The proposed manner in which the title to land and facilities is 

to be held by the owners of land in the Open Space 
Preservation development. 

 
2. The proposed manner of regulating the use of the common 

facilities and areas so as to eliminate possible nuisances to 
other property owners and cause for enforcement by the city. 

 
3. The proposed uses of dedicated open space and the proposed 

improvements to be constructed by the proprietor. 
 

34.60.03 Eligibility Criteria: To qualify for the Open Space Preservation Option, the 
Planning Commission shall determine that all of the following conditions are 
present: 

 
A. The land is zoned for R-1A or R-1B residential development.   
 
B. The percentage of land area specified in Section 34.60.06.A below 

must remain in a perpetually undeveloped state. 
 
C. The Open Space Preservation site shall be under the control of one 

owner or group of owners acting jointly and shall be capable of being 
planned and developed as one integral unit. 
 

34.60.04 Dwelling Unit Density:  
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A. The number of dwelling units allowable within the Open Space 

Development shall be determined through the preparation of a 
“parallel plan”. 
 
1. The applicant shall prepare a parallel plan for the project that is 

consistent with State, County and City requirements and 
design criteria for a tentative preliminary plat or unplatted site 
condominium.  The parallel plan shall meet all standards for lot 
/unit size, lot/unit width and setbacks as normally required for 
the applicable one family zoning district.  

 
2. The City shall review the design and determine the number of 

lots that could be developed following the parallel plan.  This 
number shall be the maximum number of dwelling units 
allowable in the Open Space Preservation development.   

 
34.60.05 Regulatory Flexibility:  To comply with the “open space preservation” 

provisions of the City and Village Zoning Act, the City may permit specific 
departures from the requirements of the Zoning Ordinance for yards and lots 
as a part of the approval process.  The applicant may cluster the dwellings 
on smaller lots, provided the following: 

 
A. Overall density shall not exceed the number determined in the parallel 

plan.  
 
B. Setback provisions shall remain, except: 

 
1. Front yard setbacks may be reduced to not less than 25 feet.   
 
2. Rear yard setbacks shall be equal to or exceed the rear yard 

setback requirements for adjacent residential zoning districts. 
 
3. The side yard setback for buildings within the development 

may be reduced to permit buildings not less than 20 feet from 
one another. 

 
C. All regulations applicable to parking and loading, general provisions, 

and other requirements shall be met. 
 
D. The permitted uses shall be restricted to single family detached 

residential development, residential accessory structures, and non-
commercial recreation uses. 

 
34.60.06 Open Space Requirements: 

 
A. Minimum Requirements:  An Open Space Preservation development 

shall maintain a minimum of twenty percent (20%) of the gross area of 
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the site as dedicated open space which shall remain perpetually in an 
undeveloped state by means of one of the tools included in Section E 
below.  As used in this section, “undeveloped state” means a natural 
state preserving natural resources, natural features, or scenic or 
wooded conditions; open space; or a similar use or condition.  Land in 
an undeveloped state does not include a golf course but may include 
a recreational trail, picnic area, children’s play area, greenway, or 
linear park.  As used in this section, the term “greenway” shall mean a 
contiguous or linear open space, including habitats, wildlife corridors, 
and trails that link parks, nature reserves, cultural features, or historic 
sites with each other, for recreational and conservation purposes.  
Land in an undeveloped state may be, but is not required to be, 
dedicated to the use of the public.  Except as noted in Section E 
below, any land area maintained in an undeveloped state within the 
boundaries of the site meeting the open space standards herein may 
be included as required open space.  A minimum of fifty percent 
(50%) of the minimum required open space shall be upland area that 
is accessible to all residents of the Open Space Preservation 
development or the City of Troy. 

 
B. Common Open Space:  Common open space, other common 

properties and facilities, individual properties, and all other elements 
of a Open Space Preservation district shall be so planned that they 
will achieve a unified open space, community green or plaza and 
recreation area system, with open space and all other elements in 
appropriate locations, suitably related to each other, the site and 
surrounding lands. All land within a development that is not devoted to 
a residential unit, an accessory use, vehicle access, vehicle parking, a 
roadway, or an approved land improvement, shall be permanently set 
aside as common land for community use, recreation or conservation.  

 
C. Areas Not Considered Open Space:  The following land areas are not 

included as dedicated open space for the purposes of this Section: 
 

1. Area proposed as single family residential lots. 
 
2. Area proposed as limited common elements of condominium 

developments, or land within a condominium development, 
which is convertible to general common elements that will not 
remain in a perpetually undeveloped state or land convertible 
to limited common elements. 

 
3. The area of any street right-of-way or equivalent private road 

easement. 
 

D. Location of Open Space:  Common open space shall be planned in 
locations generally visible and accessible to all residing within the 
Open Space Development. The common open space may be 
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centrally located along the road frontage of the development, located 
to preserve significant natural features, or located to connect open 
spaces throughout the development.  

 
E. Protection of Open Space 

 
1. The dedicated open space shall be set aside by the developer 

through an irrevocable conveyance that is found acceptable to 
the City, such as: recorded deed restrictions, restrictive 
covenants, or conservation easements, plat dedication, or 
other legal means that run with the land.  As used in this 
section, the phrase “conservation easement” means an 
interest in land that provides limitation on the use of land or a 
body of water or requires or prohibits certain acts on or with 
respect to the land or body of water, whether or not the interest 
is stated in the form of a restriction, easement, covenant, or 
condition in a deed, will or other instrument executed by or on 
behalf of the owner of the land or body of water or in an order 
of taking, which interest is appropriate to retaining or 
maintaining the land or body of water, including improvements 
on the land or body of water, predominantly in its natural, 
scenic, or open condition, or in an agricultural, farming, open 
space, or forest use, or similar use or condition. 

 
2. Such conveyance shall assure that the open space will be 

protected from all forms of development, except as shown on 
an approved site plan, and shall never be changed to another 
use. Such conveyance shall: 

 
a. Indicate the proposed allowable use(s) of the dedicated 

open space.  
 
b. The dedicated open space shall forever remain open 

space, subject only to uses authorized by state law and 
approved by the City on the approved site plan or 
subdivision plat. Open space may include a recreational 
trail, children’s play area, greenway or linear park. 



To: John Szerlag, City Manager 
    Gary Shripka, Assistant City Manager 
 Lori Grigg Bluhm, City Attorney 
 Mark Miller, Planning Director 
 
From: Robin Beltramini, Council member 
 
Subject:  Open Space Preservation Option 
 
Date: October 10, 2002 
 
Mayor Matt and I had dinner this evening and discussed potential changes to the 
proposed open space preservation option.  I will give you the changes and then, in 
italics, the thought behind the suggestions.  Also, I will be home in the morning, if you 
feel the need to have a dialogue about this. 
 
34.60.04 
 A.  The number of dwelling units allowable within the Open Space Development 
shall not exceed 1.6 units per acre in R1-A districts and 2.2 units per acre in R1-B 
districts. 
 
 While open space is (now) a “by right” style of development, it seems to be the 
will of this council and the people of Troy to encourage preservation of natural 
features/open space.  Therefore, some sort of incentive, however small, must be offered 
to encourage use of this development option rather than the “cookie cutter” which would 
be the parallel plan.  Because this is a permitted use, I see no reason to offer an 
incentive as large as that which could be obtained through the use of CR-1 zoning.  The 
mayor prefers a larger incentive, but agrees that CR-1 is still an option for someone 
seeking greater density.  
 
 
34.60.05 
 Somewhere in here we need to state, specifically, whether or not lot averaging is 
allowable. 

A. Overall density shall not exceed 1.6 units per acre in R1-A districts and 2.2 
units per acre in R1-B districts. 

B. 1.  Front yard setbacks may be reduced to not less than 20 feet. 
C. No change 
D. The permitted uses shall be restricted to single family residential 

development, residential accessory structures, and non-commercial 
recreation uses. 

 
The density change was explained above.  Front yard setbacks being reduced allow for 
the potentially larger setbacks in the rear, thereby decreasing the impact on an existing 
neighborhood.   In D,  “detached” has been deleted.  It would be preferable to allow 
some degree of attachment of the single-family homes to accommodate the setback 



and preservation requirements.  It is not necessary to allow as many as four units to be 
attached (as in CR-1) but, two-unit buildings could facilitate development under this 
option.   
 
 
34.60.06    A.    Minimum Requirements:  An Open Space Preservation development 
shall maintain a minimum of twenty percent of the gross are of the site as. . . Except as 
noted in Section E below, any land area maintained in an undeveloped state within the 
boundaries of the site meeting the open space standards herein may be included as 
required open space.  A minimum of five percent (5%) of the gross area of the site shall 
be upland area that is accessible to all residents of the Open Space Preservation 
development or the City of Troy.  
 
I disagree with Matt and believe that the minimum of 50% of the minimum required open 
space being upland should be stated as 10% of the gross site area.  But both of us 
believe that we must offer some parameters for the accessibility requirement.   
 
While I’m not sure that it is appropriate to add development standards in 34.60.xx, it is 
probably appropriate to add accessibility requirements (e.g.,access to communal open 
space shall be by means of streets or pedestrian access-ways; in the case of wetlands, 
boardwalks of materials with a life span of “x” will be provided, etc.) somewhere.  Folks 
could be directed through a new section in 10.50—a new 10.50.06 which leads to 
specifics if the Open Space Preservation Option is used.  Also included in such 
specifics would be the standards for attachment of units.  Our suggestion is that the 
requirements for common walls be similar to those used in CR-1, but allow up to 
seventy-five percent area in common, instead of the fifty percent used in cluster—and 
that these be garage walls only.  
 
 
 
 
 















October 1, 2002 
 
To:  Honorable Mayor and City Council 
 
From:  John Szerlag, City Manager 
  Gary Shripka, Assistant City Manager/Services 
  Lori Bluhm, City Attorney 
  Mark F. Miller, Planning Director 
 
Subject: PUBLIC HEARING - PROPOSED ZONING ORDINANCE TEXT 

AMENDMENT (ZOTA 194) – Articles 10.20.08 & 34.60.00 R-1A & R-1B 
Open Space Preservation 

 
RECOMMENDATION 
 
The Planning Commission and City Management recommend approval of the Open 
Space Preservation provisions. 
 
 
BACKGROUND INFORMATION 
 
On December 14, 2001 House Bill No. 5029 took immediate effect, and amended the City-
Village Zoning Act, PA 207 of 1921.  The amendment requires the City of Troy to adopt 
Open Space Preservation provisions for the R-1A and R-1B Zoning Districts, by December 
14, 2002.  These provisions will permit property owners the option of developing all the 
permitted dwelling units on a portion of the property, if the balance of the property is 
undeveloped.  The undeveloped land area shall be permanently protected with a 
conservation easement or other legal restriction.  Such provisions can be exercised once 
by the land owners.  These Open Space Preservation provisions are commonly known as 
cluster zoning or open space zoning.  However, the amendment does not prescribe the 
typical elements of an open space zoning option. 
 
The Planning Department, City Attorney’s Office and Planning Commission worked 
together to draft the proposed Open Space Preservation provisions.  It was decided to 
only address compliance with the Open Space Preservation amendment to the City and 
Village Zoning Act, because of the December 14, 2002 deadline.  The existing CR-1 
Zoning District provisions should be reviewed, but separately and at some time in the 
future.  In addition, the basic premise of the provisions is that there should be no negative 
impact on existing one family neighborhoods.   
 
Generally, cluster developments are viewed as positive, except that the City of Troy 
experience demonstrates concern regarding density and setbacks in relation to existing 
homes.  Cluster developments, have generally exceeded the surrounding neighborhoods’ 
density (units per acre), when all of the project land is used in the density calculations.  
Unusable areas such as regulated wetlands and roads increase unit density beyond the 
surrounding single family neighborhoods.  The parallel plan determines the density (units 



per acre), when a developer submits a typical subdivision/site condominium.  Then the 
units can be clustered to protect open space and not negatively impact the surrounding 
one family neighborhoods.  In addition, the cluster units are required to maintain an 
equivalent rear yard setback, to maintain the one family neighborhood character of the 
adjacent properties.  It is the intent of the proposed Open Space Preservation amendment 
to eliminate negative impacts of cluster development and comply with state law. 
 
Attached to this memorandum include the proposed Open Space Preservation 
amendment, City and Village Zoning Act amendment, Planning Commission minutes and 
public comment.  Please feel free to contact Mark Miller, Planning Director, if you have any 
questions. 
 
 
Attachments (7) 
 
 
Cc: Mark Stimac, Director of Building and Zoning 
 Brent Savidant, Principal Planner 
 Susan Lancaster, Assistant City Attorney 
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PROPOSED ZONING ORDINANCE TEXT AMENDMENT (ZOTA 194) – Articles 10.20.08 
& 34.60.00 R-1A & R-1B Open Space Preservation  
 
Suggested Resolution 
Resolution #2002-10- 
Moved by 
Seconded by 
 
RESOLVED, That Articles 10.20.08 & 34.60.00 R-1A & R-1B Open Space Preservation, 
of the Zoning Ordinance be ADOPTED as recommended by the Planning Commission 
and City Management a copy shall be attached to the original Minutes of this meeting. 
 
Yes: 
No: 

 



  09-11-02 

 1 

PROPOSED ZONING ORDINANCE TEXT AMENDMENT 
 

Open Space Preservation Option 
 
Amend the indicated portions of the One Family Residential Districts and the 
Residential Development Options text in the following manner: 
 
(Underlining, except for major section titles, denotes changes.) 
 
10.00.00 ARTICLE X ONE FAMILY RESIDENTIAL DISTRICTS 
 
10.20.08 The Open Space Preservation Option may be utilized in the R-1A and R-1B 

districts, to comply with PA 179 of 2001 (amendment to City and Village 
Zoning Act), subject to the requirements of Section 34.60.00. 

 
 
34.00.00 ARTICLE XXXIV RESIDENTIAL DEVELOPMENT OPTIONS 
 
34.60.00 OPEN SPACE PRESERVATION OPTION  
 

This option may be utilized, at the developer’s option, in the R-1A and R-1B 
One Family Residential zoning districts. 

 
34.60.01 The following objectives shall govern the approval or disapproval of the 

proposed Open Space Preservation Plan: 
 

A. To provide a more desirable living environment by preserving the 
natural character of the property, such as mature trees, wetlands, 
floodplains, topography, and open space for enjoyment by residents 
of the Open Space Preservation development. 

 
B. To encourage developers to use a more creative approach in the 

development of residential areas. 
 
C. To encourage a more efficient, aesthetic and desirable use of the land 

while recognizing a reduction in development costs and by allowing 
the developer to bypass natural obstacles. 

 
D. To encourage the provision of open space so benefits may accrue 

directly to residents of the Open Space Preservation development 
and to further encourage the development of recreational facilities. 

 
E. An Open Space Preservation development shall result in a 

recognizable and substantial benefit to residents of the property and 
to the overall quality of life in the City. 

 
34.60.02 Application Information Requirements: The Open Space Preservation Plan 
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shall contain the following, in addition to the information required on a 
complete site plan: 

  
A. A complete description of the land proposed to be dedicated to the 

city or to the common use of lot owners (herein called dedicated open 
space) shall be provided, including the following: 

 
1. Legal description of dedicated open space, including dedicated 

easements. 
2. Topographical survey of dedicated open space. 
 
3. Types of soil in dedicated open space. 
 
4. Description of natural features on dedicated open space. 
 
5. Other relevant information necessary to show that the 

proposed development qualifies for approval as an Open 
Space Preservation development. 

 
B. The proposed plan of development of the dedicated open space shall 

be submitted with the application and shall include the following: 
 
1. The proposed manner in which the title to land and facilities is 

to be held by the owners of land in the Open Space 
Preservation development. 

 
2. The proposed manner of regulating the use of the common 

facilities and areas so as to eliminate possible nuisances to 
other property owners and cause for enforcement by the city. 

 
3. The proposed uses of dedicated open space and the proposed 

improvements to be constructed by the proprietor. 
 

34.60.03 Eligibility Criteria: To qualify for the Open Space Preservation Option, the 
Planning Commission shall determine that all of the following conditions are 
present: 

 
A. The land is zoned for R-1A or R-1B residential development.   
 
B. The percentage of land area specified in Section 34.60.06.A below 

must remain in a perpetually undeveloped state. 
 
C. The Open Space Preservation site shall be under the control of one 

owner or group of owners acting jointly and shall be capable of being 
planned and developed as one integral unit. 
 

34.60.04 Dwelling Unit Density:  
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A. The number of dwelling units allowable within the Open Space 
Development shall be determined through the preparation of a 
“parallel plan”. 
 
1. The applicant shall prepare a parallel plan for the project that is 

consistent with State, County and City requirements and 
design criteria for a tentative preliminary plat or unplatted site 
condominium.  The parallel plan shall meet all standards for lot 
/unit size, lot/unit width and setbacks as normally required for 
the applicable one family zoning district.  

 
2. The City shall review the design and determine the number of 

lots that could be developed following the parallel plan.  This 
number shall be the maximum number of dwelling units 
allowable in the Open Space Preservation development.   

 
34.60.05 Regulatory Flexibility:  To comply with the “open space preservation” 

provisions of the City and Village Zoning Act, the City may permit specific 
departures from the requirements of the Zoning Ordinance for yards and lots 
as a part of the approval process.  The applicant may cluster the dwellings 
on smaller lots, provided the following: 

 
A. Overall density shall not exceed the number determined in the parallel 

plan.  
 
B. Setback provisions shall remain, except: 

 
1. Front yard setbacks may be reduced to not less than 25 feet.   
 
2. Rear yard setbacks shall be equal to or exceed the rear yard 

setback requirements for adjacent residential zoning districts. 
 
3. The side yard setback for buildings within the development 

may be reduced to permit buildings not less than 20 feet from 
one another. 

 
C. All regulations applicable to parking and loading, general provisions, 

and other requirements shall be met. 
 
D. The permitted uses shall be restricted to single family detached 

residential development, residential accessory structures, and non-
commercial recreation uses. 

 
34.60.06 Open Space Requirements: 

 
A. Minimum Requirements:  An Open Space Preservation development 

shall maintain a minimum of twenty percent (20%) of the gross area of 
the site as dedicated open space which shall remain perpetually in an 
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undeveloped state by means of one of the tools included in Section E 
below.  As used in this section, “undeveloped state” means a natural 
state preserving natural resources, natural features, or scenic or 
wooded conditions; open space; or a similar use or condition.  Land in 
an undeveloped state does not include a golf course but may include 
a recreational trail, picnic area, children’s play area, greenway, or 
linear park.  As used in this section, the term “greenway” shall mean a 
contiguous or linear open space, including habitats, wildlife corridors, 
and trails that link parks, nature reserves, cultural features, or historic 
sites with each other, for recreational and conservation purposes.  
Land in an undeveloped state may be, but is not required to be, 
dedicated to the use of the public.  Except as noted in Section E 
below, any land area maintained in an undeveloped state within the 
boundaries of the site meeting the open space standards herein may 
be included as required open space.  A minimum of fifty percent 
(50%) of the minimum required open space shall be upland area that 
is accessible to all residents of the Open Space Preservation 
development or the City of Troy. 

 
B. Common Open Space:  Common open space, other common 

properties and facilities, individual properties, and all other elements 
of a Open Space Preservation district shall be so planned that they 
will achieve a unified open space, community green or plaza and 
recreation area system, with open space and all other elements in 
appropriate locations, suitably related to each other, the site and 
surrounding lands. All land within a development that is not devoted to 
a residential unit, an accessory use, vehicle access, vehicle parking, a 
roadway, or an approved land improvement, shall be permanently set 
aside as common land for community use, recreation or conservation.  

 
C. Areas Not Considered Open Space:  The following land areas are not 

included as dedicated open space for the purposes of this Section: 
 

1. Area proposed as single family residential lots. 
 
2. Area proposed as limited common elements of condominium 

developments, or land within a condominium development, 
which is convertible to general common elements that will not 
remain in a perpetually undeveloped state or land convertible 
to limited common elements. 

 
3. The area of any street right-of-way or equivalent private road 

easement. 
 

D. Location of Open Space:  Common open space shall be planned in 
locations generally visible and accessible to all residing within the 
Open Space Development. The common open space may be 
centrally located along the road frontage of the development, located 
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to preserve significant natural features, or located to connect open 
spaces throughout the development.  

 
E. Protection of Open Space 

 
1. The dedicated open space shall be set aside by the developer 

through an irrevocable conveyance that is found acceptable to 
the City, such as: recorded deed restrictions, restrictive 
covenants, or conservation easements, plat dedication, or 
other legal means that run with the land.  As used in this 
section, the phrase “conservation easement” means an 
interest in land that provides limitation on the use of land or a 
body of water or requires or prohibits certain acts on or with 
respect to the land or body of water, whether or not the interest 
is stated in the form of a restriction, easement, covenant, or 
condition in a deed, will or other instrument executed by or on 
behalf of the owner of the land or body of water or in an order 
of taking, which interest is appropriate to retaining or 
maintaining the land or body of water, including improvements 
on the land or body of water, predominantly in its natural, 
scenic, or open condition, or in an agricultural, farming, open 
space, or forest use, or similar use or condition. 

 
2. Such conveyance shall assure that the open space will be 

protected from all forms of development, except as shown on 
an approved site plan, and shall never be changed to another 
use. Such conveyance shall: 

 
a. Indicate the proposed allowable use(s) of the dedicated 

open space.  
 
b. The dedicated open space shall forever remain open 

space, subject only to uses authorized by state law and 
approved by the City on the approved site plan or 
subdivision plat. Open space may include a recreational 
trail, children’s play area, greenway or linear park. 
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9. PUBLIC HEARING - PROPOSED ZONING ORDINANCE TEXT AMENDMENT 
(ZOTA 194) – Articles 10.20.08 & 34.60.00 R-1A & R-1B Open Space Preservation 
 
Public hearing opened and closed. 
 
RESOLUTION 
 
Moved by Littman      Seconded by Storrs 
 

 
RESOLVED, that the Planning Commission hereby recommends to the City Council 
that the Articles 10.20.08 & 34.60.00 R-1A & R-1B Open Space Preservation, of the 
Zoning Ordinance to read as follows:   

 
(Underlining, except for major section titles, denotes changes.) 

 
10.00.00 ARTICLE X ONE FAMILY RESIDENTIAL DISTRICTS 
 
10.20.08 The Open Space Preservation Option may be utilized in the R-1A and R-1B 

districts, to comply with PA 179 of 2001 (amendment to City and Village 
Zoning Act), subject to the requirements of Section 34.60.00. 

 
 
34.00.00 ARTICLE XXXIV RESIDENTIAL DEVELOPMENT OPTIONS 
 
34.60.00 OPEN SPACE PRESERVATION OPTION  
 

This option may be utilized, at the developer’s option, in the R-1A and R-1B 
One Family Residential zoning districts. 

 
34.60.01 The following objectives shall govern the approval or disapproval of the 

proposed Open Space Preservation Plan: 
 

A. To provide a more desirable living environment by preserving the 
natural character of the property, such as mature trees, wetlands, 
floodplains, topography, and open space for enjoyment by residents 
of the Open Space Preservation development. 

 
B. To encourage developers to use a more creative approach in the 

development of residential areas. 
 
C. To encourage a more efficient, aesthetic and desirable use of the land 

while recognizing a reduction in development costs and by allowing 
the developer to bypass natural obstacles. 
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D. To encourage the provision of open space so benefits may accrue 
directly to residents of the Open Space Preservation development 
and to further encourage the development of recreational facilities. 

 
E. An Open Space Preservation development shall result in a 

recognizable and substantial benefit to residents of the property and 
to the overall quality of life in the City. 

 
34.60.02 Application Information Requirements: The Open Space Preservation Plan 

shall contain the following, in addition to the information required on a 
complete site plan: 

  
A. A complete description of the land proposed to be dedicated to the 

city or to the common use of lot owners (herein called dedicated open 
space) shall be provided, including the following: 

 
1. Legal description of dedicated open space, including dedicated 

easements. 
2. Topographical survey of dedicated open space. 
 
3. Types of soil in dedicated open space. 
 
4. Description of natural features on dedicated open space. 
 
5. Other relevant information necessary to show that the 

proposed development qualifies for approval as an Open 
Space Preservation development. 

 
B. The proposed plan of development of the dedicated open space shall 

be submitted with the application and shall include the following: 
 
1. The proposed manner in which the title to land and facilities is 

to be held by the owners of land in the Open Space 
Preservation development. 

 
2. The proposed manner of regulating the use of the common 

facilities and areas so as to eliminate possible nuisances to 
other property owners and cause for enforcement by the city. 

 
3. The proposed uses of dedicated open space and the proposed 

improvements to be constructed by the proprietor. 
 

34.60.03 Eligibility Criteria: To qualify for the Open Space Preservation Option, the 
Planning Commission shall determine that all of the following conditions are 
present: 
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A. The land is zoned for R-1A or R-1B residential development.   
 
B. The percentage of land area specified in Section 34.60.06.A below 

must remain in a perpetually undeveloped state. 
 
C. The Open Space Preservation site shall be under the control of one 

owner or group of owners acting jointly and shall be capable of being 
planned and developed as one integral unit. 
 

34.60.04 Dwelling Unit Density:  
 

A. The number of dwelling units allowable within the Open Space 
Development shall be determined through the preparation of a 
“parallel plan”. 
 
1. The applicant shall prepare a parallel plan for the project that is 

consistent with State, County and City requirements and 
design criteria for a tentative preliminary plat or unplatted site 
condominium.  The parallel plan shall meet all standards for lot 
/unit size, lot/unit width and setbacks as normally required for 
the applicable one family zoning district.  

 
2. The City shall review the design and determine the number of 

lots that could be developed following the parallel plan.  This 
number shall be the maximum number of dwelling units 
allowable in the Open Space Preservation development.   

 
34.60.05 Regulatory Flexibility:  To comply with the “open space preservation” 

provisions of the City and Village Zoning Act, the City may permit specific 
departures from the requirements of the Zoning Ordinance for yards and lots 
as a part of the approval process.  The applicant may cluster the dwellings 
on smaller lots, provided the following: 

 
A. Overall density shall not exceed the number determined in the parallel 

plan.  
 
B. Setback provisions shall remain, except: 

 
1. Front yard setbacks may be reduced to not less than 25 feet.   
 
2. Rear yard setbacks shall be equal to or exceed the rear yard 

setback requirements for adjacent residential zoning districts. 
 
3. The side yard setback for buildings within the development 

may be reduced to permit buildings not less than 20 feet from 
one another. 
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C. All regulations applicable to parking and loading, general provisions, 
and other requirements shall be met. 

 
D. The permitted uses shall be restricted to single family detached 

residential development, residential accessory structures, and non-
commercial recreation uses. 

 
34.60.06 Open Space Requirements: 

 
A. Minimum Requirements:  An Open Space Preservation development 

shall maintain a minimum of twenty percent (20%) of the gross area of 
the site as dedicated open space which shall remain perpetually in an 
undeveloped state by means of one of the tools included in Section E 
below.  As used in this section, “undeveloped state” means a natural 
state preserving natural resources, natural features, or scenic or 
wooded conditions; open space; or a similar use or condition.  Land in 
an undeveloped state does not include a golf course but may include 
a recreational trail, picnic area, children’s play area, greenway, or 
linear park.  As used in this section, the term “greenway” shall mean a 
contiguous or linear open space, including habitats, wildlife corridors, 
and trails that link parks, nature reserves, cultural features, or historic 
sites with each other, for recreational and conservation purposes.  
Land in an undeveloped state may be, but is not required to be, 
dedicated to the use of the public.  Except as noted in Section E 
below, any land area maintained in an undeveloped state within the 
boundaries of the site meeting the open space standards herein may 
be included as required open space.  A minimum of fifty percent 
(50%) of the minimum required open space shall be upland area that 
is accessible to all residents of the Open Space Preservation 
development or the City of Troy. 

 
B. Common Open Space:  Common open space, other common 

properties and facilities, individual properties, and all other elements 
of a Open Space Preservation district shall be so planned that they 
will achieve a unified open space, community green or plaza and 
recreation area system, with open space and all other elements in 
appropriate locations, suitably related to each other, the site and 
surrounding lands. All land within a development that is not devoted to 
a residential unit, an accessory use, vehicle access, vehicle parking, a 
roadway, or an approved land improvement, shall be permanently set 
aside as common land for community use, recreation or conservation.  

 
C. Areas Not Considered Open Space:  The following land areas are not 

included as dedicated open space for the purposes of this Section: 
 

1. Area proposed as single family residential lots. 
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2. Area proposed as limited common elements of condominium 

developments, or land within a condominium development, 
which is convertible to general common elements that will not 
remain in a perpetually undeveloped state or land convertible 
to limited common elements. 

 
3. The area of any street right-of-way or equivalent private road 

easement. 
 

D. Location of Open Space:  Common open space shall be planned in 
locations generally visible and accessible to all residing within the 
Open Space Development. The common open space may be 
centrally located along the road frontage of the development, located 
to preserve significant natural features, or located to connect open 
spaces throughout the development.  

 
E. Protection of Open Space 

 
1. The dedicated open space shall be set aside by the developer 

through an irrevocable conveyance that is found acceptable to 
the City, such as: recorded deed restrictions, restrictive 
covenants, or conservation easements, plat dedication, or 
other legal means that run with the land.  As used in this 
section, the phrase “conservation easement” means an 
interest in land that provides limitation on the use of land or a 
body of water or requires or prohibits certain acts on or with 
respect to the land or body of water, whether or not the interest 
is stated in the form of a restriction, easement, covenant, or 
condition in a deed, will or other instrument executed by or on 
behalf of the owner of the land or body of water or in an order 
of taking, which interest is appropriate to retaining or 
maintaining the land or body of water, including improvements 
on the land or body of water, predominantly in its natural, 
scenic, or open condition, or in an agricultural, farming, open 
space, or forest use, or similar use or condition. 

 
2. Such conveyance shall assure that the open space will be 

protected from all forms of development, except as shown on 
an approved site plan, and shall never be changed to another 
use. Such conveyance shall: 

 
a. Indicate the proposed allowable use(s) of the dedicated 

open space.  
 
b. The dedicated open space shall forever remain open 

space, subject only to uses authorized by state law and 
approved by the City on the approved site plan or 
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subdivision plat. Open space may include a recreational 
trail, children’s play area, greenway or linear park. 

 
 
   Yeas:        Nays:   Absent:   
   All present (8)      Vleck 
 
 MOTION CARRIED 
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7. OPEN SPACE PRESERVATION AMENDMENT 
 

Discussions were held by the Commission on the proposed Zoning Ordinance Text 
Amendment Open Space Preservation Amendment.  It was agreed that the 
Commission is ready to move forward. 
 
Mr. Waller commented that Open Space should be put on GIS. 
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6. ORDINANCE REVISION DISCUSSION (ZOTA 194) – Residential Development 
Options - Open Space Preservation 

 
 Mr. Chamberlain asked if there were any comments regarding the draft ordinance. 
 
 Ms. Lancaster stated that she thought it was good although she questioned C.4 

saying it leaves too much discretion under C and that we may not want to put it 
under C.  It may be better to put it under A. 

 
 Mr. Chamberlain stated that C.4 becomes A.5. 
 
 Ms. Lancaster stated that under State Law, once a land owner uses this, they can 

no longer use it again.  Once the property owner chooses to use this on a specific 
parcel, he can no longer make any further requests. 

 
 Mr. Miller stated that we should clarify what kinds of condominiums are permitted 

and asked the Commission if they wanted detached condominiums exclusively. 
 
 Mr. Chamberlain asked, can we change State Law? 
 
 Ms. Lancaster stated that State Law doesn’t really address the types of structures 

permitted.    
 
 Mr. Miller stated that maybe we should find a new location for that requirement.  

Move second sentence in C.1 to 4.e. 
 
 Mr. Chamberlain asked does this take care of our deadline in December with the 

City? 
 
 Mr. Miller replied, yes. 
 
 Mr. Starr asked, does the State Law require any minimum size? 
 
 Mr. Miller replied, no it doesn’t.  We need to address that minimum amount of area 

preserved; 20% of the open space. 
 
 Ms. Lancaster stated that this is the developer’s choice by ownership. 
 
 Mr. Littman stated that 20% is fine with him.  Is that what the State specifies.  If we 

want, can we make it 30% or 40%? 
 
 Mr. Miller answered, yes.  Further, the number of units per acre with or without 

sewers, in relation to the State Law, dictates only the R-1A and R-1B zoning 
districts are affected by this State Law and Amendment. 
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 Mr. Chamberlain stated we will see this again in two (2) weeks and will then set up 
a public hearing for our regular meeting in September. 

 



PLANNING COMMISSION MEETING – FINAL MINUTES July 23, 2002 

 PLANNING COMMISSION MTG – FINAL MINUTES July 23, 2002   

9. UNIFIED SITE DEVELOPMENT OVERLAY DISTRICT  - Corrected 
OPEN SPACE PRESERVATION 

 
 Mr. Chamberlain stated that what we got in this package is wrong.  We’ve got to 

get in front of City Council, the Cluster, and hopefully Mark’s got something for us 
to see and hear other than what was handed to us.  This thing is called Chapter 
37.10.00. of the Zoning Ordinance, Article XXXVII. 

 
 Mr. Miller stated, that previously, we handed out to you the amendments to the 

City and Village Zoning Act, which created the open space preservation 
provisions, which basically state that the R-1A and R-1B zoning districts, by right 
of ownership, if 20% is preserved in a natural state, you would be able, by right, 
to do a cluster development.  And in effect, this has to be adopted by us to 
comply with the State Act provisions by December 15, 2002.   

 
 Mr. Chamberlain asked, so the issue then of what Council did a meeting or so 

ago wanting something from us by September, we’re not addressing that? 
 
 Mr. Miller stated that is exactly what we’re addressing.  So from a strategic 

standpoint, what I would like to propose is to revise the whole cluster ordinance.  
However, I’m not sure if that’s a wise route, because we have to address the 
State Act separately.  There are two different issues.  This is a first shot at this, 
and it only addresses compliance with the State Act.  It is not addressing a 
complete rewrite of cluster provisions.   

 
 Mr. Chamberlain stated, then this takes care of their Finch Road spot, right? 
 
 Ms. Lancaster asked if Finch Road was R-1A or R-1E.   
 
 Mr. Miller stated it was R-1B.  One thing noted is that they would comply within 

this framework if they elected to take this route.  But, the way this is written with 
the parallel plan, the density will not exceed a subdivision development.  When 
you lay out a subdivision, you almost never can maximize density, because it 
would have to be perfect dimensions to put a street in, including lot depth and 
width.  So you never max out the density.  But when you cluster, you can 
maximize the density.  Also, there is a little bonus in our current ordinance.  So 
what we did in this ordinance is that you have to prepare a parallel plan as part of 
the submittal.  A subdivision layout with at least the minimum requirements for R-
1A or R-1B, and you have to lay out a road 60 foot wide, and put in the lots and if 
you have regulated wetlands you can’t build on those wetlands.  That’s the 
problem with the way our current cluster ordinance is written.  You take a wetland 
area, and look at the poster child, Rochester Villa, you can take all that potential 
density, and you shift it and cram it into one area.  So actually you’re overbuilding 
beyond what you could have because it was unbuildable to begin with.  So you 
submit a parallel plan, we make sure it complies with the current requirements in 
that it can be built as a traditional development.  That gives you your density.  It’s 
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an actual density so you’re not overbuilding the site.  That’s the premise with this 
proposal.  If you disagree with that, we need to know, because that’s the basic 
premise of this ordinance in front of you. 

 
 Mr. Chamberlain asked the Board if they understood what Mr. Miller just 

presented. 
 
 Mr. Kramer replied, yes, but that could be less than our ordinance allows, right? 
 
 Mr. Miller said it will be because our ordinance has ultimate density, for instance, 

3.8 units an acre.  But whenever you divide subdivisions, you never get that 
density. 

 
 Mr. Kramer asked, so your parallel preparation would indicate that maybe your 

max density would be 2.5 per acre, and that’s all they could build under this. 
 
 Mr. Miller stated the reasoning for that is, in effect, with clustering, you’re 

overbuilding beyond when compared to traditional lots in subdivisions.  Why 
should you overbuild? 

 
 Mr. Chamberlain stated, and maybe at the same time really putting a strain on 

the infrastructure. 
 
 Mr. Miller replied, right.  And that’s the premise in doing the parallel plan. 
 
 Ms. Lancaster stated the mandatory things in here from the State Act are set out 

in the shell provision which is eligibility criteria, see on page 2.  Those are the 
things that are mandated by the state, so when you read through there, that’s 
coming right out of the open space preservation option.  Those are the things we 
are required to do and also F, which is the twenty (20) percent.  

 
 Mr. Savidant stated that the State Act says a minimum of twenty (20) percent 

open space.  So that’s what’s in there now, twenty (20) percent.  Do you want to 
go thirty (30) percent, do you want to go fifty (50) percent?  Twenty (20) percent 
is a minimum. 

 
 Mr. Chamberlain stated there would be a task force comprised of a couple of the 

Commissioners, Mr. Savidant out of the Planning Department and Ms. Lancaster 
out of the Legal Department to work on this throughout the next couple of weeks 
and bring it to fruition and bring it back into the Board in late August or early 
September so that we can meet the City Council’s deadline.   

 
 Mr. Savidant stated he was passing out copies of CR-1 for comparison so that it 

kind of gives you some insight as to where we are going with this thing.  One 
think that Mr. Miller and I talked about was requiring if there was an adjacent 
trailway or planned trailway, to provide a connection through the area of open 
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space so you can expand and improve the system of non-motorized trails.  So 
there are some things like that.  We can add in there, taking yourself a little bit 
further away from the bare bones of the state requirements, but it makes the text 
a little more appropriate for the City of Troy, but I don’t want to say too much 
because you haven’t had a chance to read this yet.  I think next meeting there’s 
going to be some good conversation. 

 
 Mr. Miller stated that this just gives the developer the option to be able to cluster 

if they so desire.  They don’t have to use this.  Personally, I think clustering is a 
great thing, however, I do not like our current cluster ordinance because it does 
two things. One, if you have a natural feature, you get to calculate your density 
from there, even if it’s a preserved area, and in effect you’re jacking up the 
density.  Second, goes back to why we want a parallel plan, the current CR-1 
increases density. 

 
 Ms. Lancaster asked, the density isn’t really getting jacked up because of the 

state law, but the reason it’s getting jacked up is because they now can change 
their spacing to get more houses where they wouldn’t get in a traditional 
development. 

 
 Mr. Miller stated that’s one way.  Another way is our current ordinance allows you 

to use your calculation on unbuildable areas, and I’m trying to prevent that.  You 
should not allow unbuildable areas to be used in your density calculation. 

 







October 1, 2002 
 
To:  Honorable Mayor and City Council 
 
From:  John Szerlag, City Manager 
  Gary Shripka, Assistant City Manager/Services 
  Lori Bluhm, City Attorney 
  Mark F. Miller, Planning Director 
 
Subject: PUBLIC HEARING - PROPOSED ZONING ORDINANCE TEXT 

AMENDMENT (ZOTA 194) – Articles 10.20.08 & 34.60.00 R-1A & R-1B 
Open Space Preservation 

 
RECOMMENDATION 
 
The Planning Commission and City Management recommend approval of the Open 
Space Preservation provisions. 
 
 
BACKGROUND INFORMATION 
 
On December 14, 2001 House Bill No. 5029 took immediate effect, and amended the City-
Village Zoning Act, PA 207 of 1921.  The amendment requires the City of Troy to adopt 
Open Space Preservation provisions for the R-1A and R-1B Zoning Districts, by December 
14, 2002.  These provisions will permit property owners the option of developing all the 
permitted dwelling units on a portion of the property, if the balance of the property is 
undeveloped.  The undeveloped land area shall be permanently protected with a 
conservation easement or other legal restriction.  Such provisions can be exercised once 
by the land owners.  These Open Space Preservation provisions are commonly known as 
cluster zoning or open space zoning.  However, the amendment does not prescribe the 
typical elements of an open space zoning option. 
 
The Planning Department, City Attorney’s Office and Planning Commission worked 
together to draft the proposed Open Space Preservation provisions.  It was decided to 
only address compliance with the Open Space Preservation amendment to the City and 
Village Zoning Act, because of the December 14, 2002 deadline.  The existing CR-1 
Zoning District provisions should be reviewed, but separately and at some time in the 
future.  In addition, the basic premise of the provisions is that there should be no negative 
impact on existing one family neighborhoods.   
 
Generally, cluster developments are viewed as positive, except that the City of Troy 
experience demonstrates concern regarding density and setbacks in relation to existing 
homes.  Cluster developments, have generally exceeded the surrounding neighborhoods’ 
density (units per acre), when all of the project land is used in the density calculations.  
Unusable areas such as regulated wetlands and roads increase unit density beyond the 
surrounding single family neighborhoods.  The parallel plan determines the density (units 



per acre), when a developer submits a typical subdivision/site condominium.  Then the 
units can be clustered to protect open space and not negatively impact the surrounding 
one family neighborhoods.  In addition, the cluster units are required to maintain an 
equivalent rear yard setback, to maintain the one family neighborhood character of the 
adjacent properties.  It is the intent of the proposed Open Space Preservation amendment 
to eliminate negative impacts of cluster development and comply with state law. 
 
Attached to this memorandum include the proposed Open Space Preservation 
amendment, City and Village Zoning Act amendment, Planning Commission minutes and 
public comment.  Please feel free to contact Mark Miller, Planning Director, if you have any 
questions. 
 
 
Attachments (7) 
 
 
Cc: Mark Stimac, Director of Building and Zoning 
 Brent Savidant, Principal Planner 
 Susan Lancaster, Assistant City Attorney 

file/ZOTA-194 



 
 
PROPOSED ZONING ORDINANCE TEXT AMENDMENT (ZOTA 194) – Articles 10.20.08 
& 34.60.00 R-1A & R-1B Open Space Preservation  
 
Suggested Resolution 
Resolution #2002-10- 
Moved by 
Seconded by 
 
RESOLVED, That Articles 10.20.08 & 34.60.00 R-1A & R-1B Open Space Preservation, 
of the Zoning Ordinance be ADOPTED as recommended by the Planning Commission 
and City Management a copy shall be attached to the original Minutes of this meeting. 
 
Yes: 
No: 
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PROPOSED ZONING ORDINANCE TEXT AMENDMENT 
 

Open Space Preservation Option 
 
Amend the indicated portions of the One Family Residential Districts and the 
Residential Development Options text in the following manner: 
 
(Underlining, except for major section titles, denotes changes.) 
 
10.00.00 ARTICLE X ONE FAMILY RESIDENTIAL DISTRICTS 
 
10.20.08 The Open Space Preservation Option may be utilized in the R-1A and R-1B 

districts, to comply with PA 179 of 2001 (amendment to City and Village 
Zoning Act), subject to the requirements of Section 34.60.00. 

 
 
34.00.00 ARTICLE XXXIV RESIDENTIAL DEVELOPMENT OPTIONS 
 
34.60.00 OPEN SPACE PRESERVATION OPTION  
 

This option may be utilized, at the developer’s option, in the R-1A and R-1B 
One Family Residential zoning districts. 

 
34.60.01 The following objectives shall govern the approval or disapproval of the 

proposed Open Space Preservation Plan: 
 

A. To provide a more desirable living environment by preserving the 
natural character of the property, such as mature trees, wetlands, 
floodplains, topography, and open space for enjoyment by residents 
of the Open Space Preservation development. 

 
B. To encourage developers to use a more creative approach in the 

development of residential areas. 
 
C. To encourage a more efficient, aesthetic and desirable use of the land 

while recognizing a reduction in development costs and by allowing 
the developer to bypass natural obstacles. 

 
D. To encourage the provision of open space so benefits may accrue 

directly to residents of the Open Space Preservation development 
and to further encourage the development of recreational facilities. 

 
E. An Open Space Preservation development shall result in a 

recognizable and substantial benefit to residents of the property and 
to the overall quality of life in the City. 

 
34.60.02 Application Information Requirements: The Open Space Preservation Plan 
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shall contain the following, in addition to the information required on a 
complete site plan: 

  
A. A complete description of the land proposed to be dedicated to the 

city or to the common use of lot owners (herein called dedicated open 
space) shall be provided, including the following: 

 
1. Legal description of dedicated open space, including dedicated 

easements. 
2. Topographical survey of dedicated open space. 
 
3. Types of soil in dedicated open space. 
 
4. Description of natural features on dedicated open space. 
 
5. Other relevant information necessary to show that the 

proposed development qualifies for approval as an Open 
Space Preservation development. 

 
B. The proposed plan of development of the dedicated open space shall 

be submitted with the application and shall include the following: 
 
1. The proposed manner in which the title to land and facilities is 

to be held by the owners of land in the Open Space 
Preservation development. 

 
2. The proposed manner of regulating the use of the common 

facilities and areas so as to eliminate possible nuisances to 
other property owners and cause for enforcement by the city. 

 
3. The proposed uses of dedicated open space and the proposed 

improvements to be constructed by the proprietor. 
 

34.60.03 Eligibility Criteria: To qualify for the Open Space Preservation Option, the 
Planning Commission shall determine that all of the following conditions are 
present: 

 
A. The land is zoned for R-1A or R-1B residential development.   
 
B. The percentage of land area specified in Section 34.60.06.A below 

must remain in a perpetually undeveloped state. 
 
C. The Open Space Preservation site shall be under the control of one 

owner or group of owners acting jointly and shall be capable of being 
planned and developed as one integral unit. 
 

34.60.04 Dwelling Unit Density:  
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A. The number of dwelling units allowable within the Open Space 
Development shall be determined through the preparation of a 
“parallel plan”. 
 
1. The applicant shall prepare a parallel plan for the project that is 

consistent with State, County and City requirements and 
design criteria for a tentative preliminary plat or unplatted site 
condominium.  The parallel plan shall meet all standards for lot 
/unit size, lot/unit width and setbacks as normally required for 
the applicable one family zoning district.  

 
2. The City shall review the design and determine the number of 

lots that could be developed following the parallel plan.  This 
number shall be the maximum number of dwelling units 
allowable in the Open Space Preservation development.   

 
34.60.05 Regulatory Flexibility:  To comply with the “open space preservation” 

provisions of the City and Village Zoning Act, the City may permit specific 
departures from the requirements of the Zoning Ordinance for yards and lots 
as a part of the approval process.  The applicant may cluster the dwellings 
on smaller lots, provided the following: 

 
A. Overall density shall not exceed the number determined in the parallel 

plan.  
 
B. Setback provisions shall remain, except: 

 
1. Front yard setbacks may be reduced to not less than 25 feet.   
 
2. Rear yard setbacks shall be equal to or exceed the rear yard 

setback requirements for adjacent residential zoning districts. 
 
3. The side yard setback for buildings within the development 

may be reduced to permit buildings not less than 20 feet from 
one another. 

 
C. All regulations applicable to parking and loading, general provisions, 

and other requirements shall be met. 
 
D. The permitted uses shall be restricted to single family detached 

residential development, residential accessory structures, and non-
commercial recreation uses. 

 
34.60.06 Open Space Requirements: 

 
A. Minimum Requirements:  An Open Space Preservation development 

shall maintain a minimum of twenty percent (20%) of the gross area of 
the site as dedicated open space which shall remain perpetually in an 
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undeveloped state by means of one of the tools included in Section E 
below.  As used in this section, “undeveloped state” means a natural 
state preserving natural resources, natural features, or scenic or 
wooded conditions; open space; or a similar use or condition.  Land in 
an undeveloped state does not include a golf course but may include 
a recreational trail, picnic area, children’s play area, greenway, or 
linear park.  As used in this section, the term “greenway” shall mean a 
contiguous or linear open space, including habitats, wildlife corridors, 
and trails that link parks, nature reserves, cultural features, or historic 
sites with each other, for recreational and conservation purposes.  
Land in an undeveloped state may be, but is not required to be, 
dedicated to the use of the public.  Except as noted in Section E 
below, any land area maintained in an undeveloped state within the 
boundaries of the site meeting the open space standards herein may 
be included as required open space.  A minimum of fifty percent 
(50%) of the minimum required open space shall be upland area that 
is accessible to all residents of the Open Space Preservation 
development or the City of Troy. 

 
B. Common Open Space:  Common open space, other common 

properties and facilities, individual properties, and all other elements 
of a Open Space Preservation district shall be so planned that they 
will achieve a unified open space, community green or plaza and 
recreation area system, with open space and all other elements in 
appropriate locations, suitably related to each other, the site and 
surrounding lands. All land within a development that is not devoted to 
a residential unit, an accessory use, vehicle access, vehicle parking, a 
roadway, or an approved land improvement, shall be permanently set 
aside as common land for community use, recreation or conservation.  

 
C. Areas Not Considered Open Space:  The following land areas are not 

included as dedicated open space for the purposes of this Section: 
 

1. Area proposed as single family residential lots. 
 
2. Area proposed as limited common elements of condominium 

developments, or land within a condominium development, 
which is convertible to general common elements that will not 
remain in a perpetually undeveloped state or land convertible 
to limited common elements. 

 
3. The area of any street right-of-way or equivalent private road 

easement. 
 

D. Location of Open Space:  Common open space shall be planned in 
locations generally visible and accessible to all residing within the 
Open Space Development. The common open space may be 
centrally located along the road frontage of the development, located 
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to preserve significant natural features, or located to connect open 
spaces throughout the development.  

 
E. Protection of Open Space 

 
1. The dedicated open space shall be set aside by the developer 

through an irrevocable conveyance that is found acceptable to 
the City, such as: recorded deed restrictions, restrictive 
covenants, or conservation easements, plat dedication, or 
other legal means that run with the land.  As used in this 
section, the phrase “conservation easement” means an 
interest in land that provides limitation on the use of land or a 
body of water or requires or prohibits certain acts on or with 
respect to the land or body of water, whether or not the interest 
is stated in the form of a restriction, easement, covenant, or 
condition in a deed, will or other instrument executed by or on 
behalf of the owner of the land or body of water or in an order 
of taking, which interest is appropriate to retaining or 
maintaining the land or body of water, including improvements 
on the land or body of water, predominantly in its natural, 
scenic, or open condition, or in an agricultural, farming, open 
space, or forest use, or similar use or condition. 

 
2. Such conveyance shall assure that the open space will be 

protected from all forms of development, except as shown on 
an approved site plan, and shall never be changed to another 
use. Such conveyance shall: 

 
a. Indicate the proposed allowable use(s) of the dedicated 

open space.  
 
b. The dedicated open space shall forever remain open 

space, subject only to uses authorized by state law and 
approved by the City on the approved site plan or 
subdivision plat. Open space may include a recreational 
trail, children’s play area, greenway or linear park. 
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9. PUBLIC HEARING - PROPOSED ZONING ORDINANCE TEXT AMENDMENT 
(ZOTA 194) – Articles 10.20.08 & 34.60.00 R-1A & R-1B Open Space Preservation 
 
Public hearing opened and closed. 
 
RESOLUTION 
 
Moved by Littman      Seconded by Storrs 
 

 
RESOLVED, that the Planning Commission hereby recommends to the City Council 
that the Articles 10.20.08 & 34.60.00 R-1A & R-1B Open Space Preservation, of the 
Zoning Ordinance to read as follows:   

 
(Underlining, except for major section titles, denotes changes.) 

 
10.00.00 ARTICLE X ONE FAMILY RESIDENTIAL DISTRICTS 
 
10.20.08 The Open Space Preservation Option may be utilized in the R-1A and R-1B 

districts, to comply with PA 179 of 2001 (amendment to City and Village 
Zoning Act), subject to the requirements of Section 34.60.00. 

 
 
34.00.00 ARTICLE XXXIV RESIDENTIAL DEVELOPMENT OPTIONS 
 
34.60.00 OPEN SPACE PRESERVATION OPTION  
 

This option may be utilized, at the developer’s option, in the R-1A and R-1B 
One Family Residential zoning districts. 

 
34.60.01 The following objectives shall govern the approval or disapproval of the 

proposed Open Space Preservation Plan: 
 

A. To provide a more desirable living environment by preserving the 
natural character of the property, such as mature trees, wetlands, 
floodplains, topography, and open space for enjoyment by residents 
of the Open Space Preservation development. 

 
B. To encourage developers to use a more creative approach in the 

development of residential areas. 
 
C. To encourage a more efficient, aesthetic and desirable use of the land 

while recognizing a reduction in development costs and by allowing 
the developer to bypass natural obstacles. 

 



PLANNING COMMISSION MEETING – DRAFT MINUTES September 10, 2002 
 

 PLANNING COMMISSION MTG – DRAFT MINUTES September 10, 2002   
 

D. To encourage the provision of open space so benefits may accrue 
directly to residents of the Open Space Preservation development 
and to further encourage the development of recreational facilities. 

 
E. An Open Space Preservation development shall result in a 

recognizable and substantial benefit to residents of the property and 
to the overall quality of life in the City. 

 
34.60.02 Application Information Requirements: The Open Space Preservation Plan 

shall contain the following, in addition to the information required on a 
complete site plan: 

  
A. A complete description of the land proposed to be dedicated to the 

city or to the common use of lot owners (herein called dedicated open 
space) shall be provided, including the following: 

 
1. Legal description of dedicated open space, including dedicated 

easements. 
2. Topographical survey of dedicated open space. 
 
3. Types of soil in dedicated open space. 
 
4. Description of natural features on dedicated open space. 
 
5. Other relevant information necessary to show that the 

proposed development qualifies for approval as an Open 
Space Preservation development. 

 
B. The proposed plan of development of the dedicated open space shall 

be submitted with the application and shall include the following: 
 
1. The proposed manner in which the title to land and facilities is 

to be held by the owners of land in the Open Space 
Preservation development. 

 
2. The proposed manner of regulating the use of the common 

facilities and areas so as to eliminate possible nuisances to 
other property owners and cause for enforcement by the city. 

 
3. The proposed uses of dedicated open space and the proposed 

improvements to be constructed by the proprietor. 
 

34.60.03 Eligibility Criteria: To qualify for the Open Space Preservation Option, the 
Planning Commission shall determine that all of the following conditions are 
present: 
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A. The land is zoned for R-1A or R-1B residential development.   
 
B. The percentage of land area specified in Section 34.60.06.A below 

must remain in a perpetually undeveloped state. 
 
C. The Open Space Preservation site shall be under the control of one 

owner or group of owners acting jointly and shall be capable of being 
planned and developed as one integral unit. 
 

34.60.04 Dwelling Unit Density:  
 

A. The number of dwelling units allowable within the Open Space 
Development shall be determined through the preparation of a 
“parallel plan”. 
 
1. The applicant shall prepare a parallel plan for the project that is 

consistent with State, County and City requirements and 
design criteria for a tentative preliminary plat or unplatted site 
condominium.  The parallel plan shall meet all standards for lot 
/unit size, lot/unit width and setbacks as normally required for 
the applicable one family zoning district.  

 
2. The City shall review the design and determine the number of 

lots that could be developed following the parallel plan.  This 
number shall be the maximum number of dwelling units 
allowable in the Open Space Preservation development.   

 
34.60.05 Regulatory Flexibility:  To comply with the “open space preservation” 

provisions of the City and Village Zoning Act, the City may permit specific 
departures from the requirements of the Zoning Ordinance for yards and lots 
as a part of the approval process.  The applicant may cluster the dwellings 
on smaller lots, provided the following: 

 
A. Overall density shall not exceed the number determined in the parallel 

plan.  
 
B. Setback provisions shall remain, except: 

 
1. Front yard setbacks may be reduced to not less than 25 feet.   
 
2. Rear yard setbacks shall be equal to or exceed the rear yard 

setback requirements for adjacent residential zoning districts. 
 
3. The side yard setback for buildings within the development 

may be reduced to permit buildings not less than 20 feet from 
one another. 
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C. All regulations applicable to parking and loading, general provisions, 
and other requirements shall be met. 

 
D. The permitted uses shall be restricted to single family detached 

residential development, residential accessory structures, and non-
commercial recreation uses. 

 
34.60.06 Open Space Requirements: 

 
A. Minimum Requirements:  An Open Space Preservation development 

shall maintain a minimum of twenty percent (20%) of the gross area of 
the site as dedicated open space which shall remain perpetually in an 
undeveloped state by means of one of the tools included in Section E 
below.  As used in this section, “undeveloped state” means a natural 
state preserving natural resources, natural features, or scenic or 
wooded conditions; open space; or a similar use or condition.  Land in 
an undeveloped state does not include a golf course but may include 
a recreational trail, picnic area, children’s play area, greenway, or 
linear park.  As used in this section, the term “greenway” shall mean a 
contiguous or linear open space, including habitats, wildlife corridors, 
and trails that link parks, nature reserves, cultural features, or historic 
sites with each other, for recreational and conservation purposes.  
Land in an undeveloped state may be, but is not required to be, 
dedicated to the use of the public.  Except as noted in Section E 
below, any land area maintained in an undeveloped state within the 
boundaries of the site meeting the open space standards herein may 
be included as required open space.  A minimum of fifty percent 
(50%) of the minimum required open space shall be upland area that 
is accessible to all residents of the Open Space Preservation 
development or the City of Troy. 

 
B. Common Open Space:  Common open space, other common 

properties and facilities, individual properties, and all other elements 
of a Open Space Preservation district shall be so planned that they 
will achieve a unified open space, community green or plaza and 
recreation area system, with open space and all other elements in 
appropriate locations, suitably related to each other, the site and 
surrounding lands. All land within a development that is not devoted to 
a residential unit, an accessory use, vehicle access, vehicle parking, a 
roadway, or an approved land improvement, shall be permanently set 
aside as common land for community use, recreation or conservation.  

 
C. Areas Not Considered Open Space:  The following land areas are not 

included as dedicated open space for the purposes of this Section: 
 

1. Area proposed as single family residential lots. 
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2. Area proposed as limited common elements of condominium 

developments, or land within a condominium development, 
which is convertible to general common elements that will not 
remain in a perpetually undeveloped state or land convertible 
to limited common elements. 

 
3. The area of any street right-of-way or equivalent private road 

easement. 
 

D. Location of Open Space:  Common open space shall be planned in 
locations generally visible and accessible to all residing within the 
Open Space Development. The common open space may be 
centrally located along the road frontage of the development, located 
to preserve significant natural features, or located to connect open 
spaces throughout the development.  

 
E. Protection of Open Space 

 
1. The dedicated open space shall be set aside by the developer 

through an irrevocable conveyance that is found acceptable to 
the City, such as: recorded deed restrictions, restrictive 
covenants, or conservation easements, plat dedication, or 
other legal means that run with the land.  As used in this 
section, the phrase “conservation easement” means an 
interest in land that provides limitation on the use of land or a 
body of water or requires or prohibits certain acts on or with 
respect to the land or body of water, whether or not the interest 
is stated in the form of a restriction, easement, covenant, or 
condition in a deed, will or other instrument executed by or on 
behalf of the owner of the land or body of water or in an order 
of taking, which interest is appropriate to retaining or 
maintaining the land or body of water, including improvements 
on the land or body of water, predominantly in its natural, 
scenic, or open condition, or in an agricultural, farming, open 
space, or forest use, or similar use or condition. 

 
2. Such conveyance shall assure that the open space will be 

protected from all forms of development, except as shown on 
an approved site plan, and shall never be changed to another 
use. Such conveyance shall: 

 
a. Indicate the proposed allowable use(s) of the dedicated 

open space.  
 
b. The dedicated open space shall forever remain open 

space, subject only to uses authorized by state law and 
approved by the City on the approved site plan or 
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subdivision plat. Open space may include a recreational 
trail, children’s play area, greenway or linear park. 

 
 
   Yeas:        Nays:   Absent:   
   All present (8)      Vleck 
 
 MOTION CARRIED 
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7. OPEN SPACE PRESERVATION AMENDMENT 
 

Discussions were held by the Commission on the proposed Zoning Ordinance Text 
Amendment Open Space Preservation Amendment.  It was agreed that the 
Commission is ready to move forward. 
 
Mr. Waller commented that Open Space should be put on GIS. 
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6. ORDINANCE REVISION DISCUSSION (ZOTA 194) – Residential Development 
Options - Open Space Preservation 

 
 Mr. Chamberlain asked if there were any comments regarding the draft ordinance. 
 
 Ms. Lancaster stated that she thought it was good although she questioned C.4 

saying it leaves too much discretion under C and that we may not want to put it 
under C.  It may be better to put it under A. 

 
 Mr. Chamberlain stated that C.4 becomes A.5. 
 
 Ms. Lancaster stated that under State Law, once a land owner uses this, they can 

no longer use it again.  Once the property owner chooses to use this on a specific 
parcel, he can no longer make any further requests. 

 
 Mr. Miller stated that we should clarify what kinds of condominiums are permitted 

and asked the Commission if they wanted detached condominiums exclusively. 
 
 Mr. Chamberlain asked, can we change State Law? 
 
 Ms. Lancaster stated that State Law doesn’t really address the types of structures 

permitted.    
 
 Mr. Miller stated that maybe we should find a new location for that requirement.  

Move second sentence in C.1 to 4.e. 
 
 Mr. Chamberlain asked does this take care of our deadline in December with the 

City? 
 
 Mr. Miller replied, yes. 
 
 Mr. Starr asked, does the State Law require any minimum size? 
 
 Mr. Miller replied, no it doesn’t.  We need to address that minimum amount of area 

preserved; 20% of the open space. 
 
 Ms. Lancaster stated that this is the developer’s choice by ownership. 
 
 Mr. Littman stated that 20% is fine with him.  Is that what the State specifies.  If we 

want, can we make it 30% or 40%? 
 
 Mr. Miller answered, yes.  Further, the number of units per acre with or without 

sewers, in relation to the State Law, dictates only the R-1A and R-1B zoning 
districts are affected by this State Law and Amendment. 
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 Mr. Chamberlain stated we will see this again in two (2) weeks and will then set up 
a public hearing for our regular meeting in September. 
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9. UNIFIED SITE DEVELOPMENT OVERLAY DISTRICT  - Corrected 
OPEN SPACE PRESERVATION 

 
 Mr. Chamberlain stated that what we got in this package is wrong.  We’ve got to 

get in front of City Council, the Cluster, and hopefully Mark’s got something for us 
to see and hear other than what was handed to us.  This thing is called Chapter 
37.10.00. of the Zoning Ordinance, Article XXXVII. 

 
 Mr. Miller stated, that previously, we handed out to you the amendments to the 

City and Village Zoning Act, which created the open space preservation 
provisions, which basically state that the R-1A and R-1B zoning districts, by right 
of ownership, if 20% is preserved in a natural state, you would be able, by right, 
to do a cluster development.  And in effect, this has to be adopted by us to 
comply with the State Act provisions by December 15, 2002.   

 
 Mr. Chamberlain asked, so the issue then of what Council did a meeting or so 

ago wanting something from us by September, we’re not addressing that? 
 
 Mr. Miller stated that is exactly what we’re addressing.  So from a strategic 

standpoint, what I would like to propose is to revise the whole cluster ordinance.  
However, I’m not sure if that’s a wise route, because we have to address the 
State Act separately.  There are two different issues.  This is a first shot at this, 
and it only addresses compliance with the State Act.  It is not addressing a 
complete rewrite of cluster provisions.   

 
 Mr. Chamberlain stated, then this takes care of their Finch Road spot, right? 
 
 Ms. Lancaster asked if Finch Road was R-1A or R-1E.   
 
 Mr. Miller stated it was R-1B.  One thing noted is that they would comply within 

this framework if they elected to take this route.  But, the way this is written with 
the parallel plan, the density will not exceed a subdivision development.  When 
you lay out a subdivision, you almost never can maximize density, because it 
would have to be perfect dimensions to put a street in, including lot depth and 
width.  So you never max out the density.  But when you cluster, you can 
maximize the density.  Also, there is a little bonus in our current ordinance.  So 
what we did in this ordinance is that you have to prepare a parallel plan as part of 
the submittal.  A subdivision layout with at least the minimum requirements for R-
1A or R-1B, and you have to lay out a road 60 foot wide, and put in the lots and if 
you have regulated wetlands you can’t build on those wetlands.  That’s the 
problem with the way our current cluster ordinance is written.  You take a wetland 
area, and look at the poster child, Rochester Villa, you can take all that potential 
density, and you shift it and cram it into one area.  So actually you’re overbuilding 
beyond what you could have because it was unbuildable to begin with.  So you 
submit a parallel plan, we make sure it complies with the current requirements in 
that it can be built as a traditional development.  That gives you your density.  It’s 
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an actual density so you’re not overbuilding the site.  That’s the premise with this 
proposal.  If you disagree with that, we need to know, because that’s the basic 
premise of this ordinance in front of you. 

 
 Mr. Chamberlain asked the Board if they understood what Mr. Miller just 

presented. 
 
 Mr. Kramer replied, yes, but that could be less than our ordinance allows, right? 
 
 Mr. Miller said it will be because our ordinance has ultimate density, for instance, 

3.8 units an acre.  But whenever you divide subdivisions, you never get that 
density. 

 
 Mr. Kramer asked, so your parallel preparation would indicate that maybe your 

max density would be 2.5 per acre, and that’s all they could build under this. 
 
 Mr. Miller stated the reasoning for that is, in effect, with clustering, you’re 

overbuilding beyond when compared to traditional lots in subdivisions.  Why 
should you overbuild? 

 
 Mr. Chamberlain stated, and maybe at the same time really putting a strain on 

the infrastructure. 
 
 Mr. Miller replied, right.  And that’s the premise in doing the parallel plan. 
 
 Ms. Lancaster stated the mandatory things in here from the State Act are set out 

in the shell provision which is eligibility criteria, see on page 2.  Those are the 
things that are mandated by the state, so when you read through there, that’s 
coming right out of the open space preservation option.  Those are the things we 
are required to do and also F, which is the twenty (20) percent.  

 
 Mr. Savidant stated that the State Act says a minimum of twenty (20) percent 

open space.  So that’s what’s in there now, twenty (20) percent.  Do you want to 
go thirty (30) percent, do you want to go fifty (50) percent?  Twenty (20) percent 
is a minimum. 

 
 Mr. Chamberlain stated there would be a task force comprised of a couple of the 

Commissioners, Mr. Savidant out of the Planning Department and Ms. Lancaster 
out of the Legal Department to work on this throughout the next couple of weeks 
and bring it to fruition and bring it back into the Board in late August or early 
September so that we can meet the City Council’s deadline.   

 
 Mr. Savidant stated he was passing out copies of CR-1 for comparison so that it 

kind of gives you some insight as to where we are going with this thing.  One 
think that Mr. Miller and I talked about was requiring if there was an adjacent 
trailway or planned trailway, to provide a connection through the area of open 
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space so you can expand and improve the system of non-motorized trails.  So 
there are some things like that.  We can add in there, taking yourself a little bit 
further away from the bare bones of the state requirements, but it makes the text 
a little more appropriate for the City of Troy, but I don’t want to say too much 
because you haven’t had a chance to read this yet.  I think next meeting there’s 
going to be some good conversation. 

 
 Mr. Miller stated that this just gives the developer the option to be able to cluster 

if they so desire.  They don’t have to use this.  Personally, I think clustering is a 
great thing, however, I do not like our current cluster ordinance because it does 
two things. One, if you have a natural feature, you get to calculate your density 
from there, even if it’s a preserved area, and in effect you’re jacking up the 
density.  Second, goes back to why we want a parallel plan, the current CR-1 
increases density. 

 
 Ms. Lancaster asked, the density isn’t really getting jacked up because of the 

state law, but the reason it’s getting jacked up is because they now can change 
their spacing to get more houses where they wouldn’t get in a traditional 
development. 

 
 Mr. Miller stated that’s one way.  Another way is our current ordinance allows you 

to use your calculation on unbuildable areas, and I’m trying to prevent that.  You 
should not allow unbuildable areas to be used in your density calculation. 

 







September 17, 2002 
 
To:  Honorable Mayor and City Council 
 
From:  John Szerlag, City Manager 
  Gary Shripka, Assistant City Manager/Services 
  Lori Bluhm, City Attorney 
  Mark F. Miller, Planning Director 
 
Subject: ANNOUNCEMENT OF PUBLIC HEARING (OCTOBER 7, 2002) - 

PROPOSED ZONING ORDINANCE TEXT AMENDMENT (ZOTA 194) – 
Articles 10.20.08 & 34.60.00 R-1A & R-1B Open Space Preservation 

 
RECOMMENDATION 
 
The Planning Commission and City Management recommend approval of the Open 
Space Preservation provisions. 
 
 
BACKGROUND INFORMATION 
 
On December 14, 2001 House Bill No. 5029 took immediate effect, and amended the City-
Village Zoning Act, PA 207 of 1921.  The amendment requires the City of Troy to adopt 
Open Space Preservation provisions for the R-1A and R-1B Zoning Districts, by December 
14, 2002.  These provisions will permit property owners the option of developing all the 
permitted dwelling units on a portion of the property, if the balance of the property is 
undeveloped.  The undeveloped land area shall be permanently protected with a 
conservation easement or other legal restriction.  Such provisions can be exercised once 
by the land owners.  These Open Space Preservation provisions are commonly known as 
cluster zoning or open space zoning.  However, the amendment does not prescribe the 
typical elements of an open space zoning option. 
 
The Planning Department, City Attorney’s Office and Planning Commission worked 
together to draft the proposed Open Space Preservation provisions.  It was decided to 
only address compliance with the Open Space Preservation amendment to the City and 
Village Zoning Act, because of the December 14, 2002 deadline.  The existing CR-1 
Zoning District provisions should be reviewed, but separately and at some time in the 
future.  In addition, the basic premise of the provisions is that there should be no negative 
impact on existing one family neighborhoods.   
 
Generally, cluster developments are viewed as positive, except that the City of Troy 
experience demonstrates concern regarding density and setbacks in relation to existing 
homes.  Cluster developments, have generally exceeded the surrounding neighborhoods’ 
density (units per acre), when all of the project land is used in the density calculations.  
Unusable areas such as regulated wetlands and roads increase unit density beyond the 
surrounding single family neighborhoods.  The parallel plan determines the density (units 



per acre), when a developer submits a typical subdivision/site condominium.  Then the 
units can be clustered to protect open space and not negatively impact the surrounding 
one family neighborhoods.  In addition, the cluster units are required to maintain an 
equivalent rear yard side back, to maintain the one family neighborhood character of the 
adjacent properties.  It is the intent of the proposed Open Space Preservation amendment 
to eliminate negative impacts of cluster development and comply with state law. 
 
Attached to this memorandum include the proposed Open Space Preservation 
amendment, City and Village Zoning Act amendment, Planning Commission minutes and 
public comment.  Please feel free to contact Mark Miller, Planning Director if you have any 
questions. 
 
 
Attachments (7) 
 
 
Cc: Mark Stimac, Director of Building and Zoning 
 Brent Savidant, Principal Planner 
 Susan Lancaster, Assistant City Attorney 
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PROPOSED ZONING ORDINANCE TEXT AMENDMENT 
 

Open Space Preservation Option 
 
Amend the indicated portions of the One Family Residential Districts and the 
Residential Development Options text in the following manner: 
 
(Underlining, except for major section titles, denotes changes.) 
 
10.00.00 ARTICLE X ONE FAMILY RESIDENTIAL DISTRICTS 
 
10.20.08 The Open Space Preservation Option may be utilized in the R-1A and R-1B 

districts, to comply with PA 179 of 2001 (amendment to City and Village 
Zoning Act), subject to the requirements of Section 34.60.00. 

 
 
34.00.00 ARTICLE XXXIV RESIDENTIAL DEVELOPMENT OPTIONS 
 
34.60.00 OPEN SPACE PRESERVATION OPTION  
 

This option may be utilized, at the developer’s option, in the R-1A and R-1B 
One Family Residential zoning districts. 

 
34.60.01 The following objectives shall govern the approval or disapproval of the 

proposed Open Space Preservation Plan: 
 

A. To provide a more desirable living environment by preserving the 
natural character of the property, such as mature trees, wetlands, 
floodplains, topography, and open space for enjoyment by residents 
of the Open Space Preservation development. 

 
B. To encourage developers to use a more creative approach in the 

development of residential areas. 
 
C. To encourage a more efficient, aesthetic and desirable use of the land 

while recognizing a reduction in development costs and by allowing 
the developer to bypass natural obstacles. 

 
D. To encourage the provision of open space so benefits may accrue 

directly to residents of the Open Space Preservation development 
and to further encourage the development of recreational facilities. 

 
E. An Open Space Preservation development shall result in a 

recognizable and substantial benefit to residents of the property and 
to the overall quality of life in the City. 

 
34.60.02 Application Information Requirements: The Open Space Preservation Plan 
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shall contain the following, in addition to the information required on a 
complete site plan: 

  
A. A complete description of the land proposed to be dedicated to the 

city or to the common use of lot owners (herein called dedicated open 
space) shall be provided, including the following: 

 
1. Legal description of dedicated open space, including dedicated 

easements. 
2. Topographical survey of dedicated open space. 
 
3. Types of soil in dedicated open space. 
 
4. Description of natural features on dedicated open space. 
 
5. Other relevant information necessary to show that the 

proposed development qualifies for approval as an Open 
Space Preservation development. 

 
B. The proposed plan of development of the dedicated open space shall 

be submitted with the application and shall include the following: 
 
1. The proposed manner in which the title to land and facilities is 

to be held by the owners of land in the Open Space 
Preservation development. 

 
2. The proposed manner of regulating the use of the common 

facilities and areas so as to eliminate possible nuisances to 
other property owners and cause for enforcement by the city. 

 
3. The proposed uses of dedicated open space and the proposed 

improvements to be constructed by the proprietor. 
 

34.60.03 Eligibility Criteria: To qualify for the Open Space Preservation Option, the 
Planning Commission shall determine that all of the following conditions are 
present: 

 
A. The land is zoned for R-1A or R-1B residential development.   
 
B. The percentage of land area specified in Section 34.60.06.A below 

must remain in a perpetually undeveloped state. 
 
C. The Open Space Preservation site shall be under the control of one 

owner or group of owners acting jointly and shall be capable of being 
planned and developed as one integral unit. 
 

34.60.04 Dwelling Unit Density:  
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A. The number of dwelling units allowable within the Open Space 
Development shall be determined through the preparation of a 
“parallel plan”. 
 
1. The applicant shall prepare a parallel plan for the project that is 

consistent with State, County and City requirements and 
design criteria for a tentative preliminary plat or unplatted site 
condominium.  The parallel plan shall meet all standards for lot 
/unit size, lot/unit width and setbacks as normally required for 
the applicable one family zoning district.  

 
2. The City shall review the design and determine the number of 

lots that could be developed following the parallel plan.  This 
number shall be the maximum number of dwelling units 
allowable in the Open Space Preservation development.   

 
34.60.05 Regulatory Flexibility:  To comply with the “open space preservation” 

provisions of the City and Village Zoning Act, the City may permit specific 
departures from the requirements of the Zoning Ordinance for yards and lots 
as a part of the approval process.  The applicant may cluster the dwellings 
on smaller lots, provided the following: 

 
A. Overall density shall not exceed the number determined in the parallel 

plan.  
 
B. Setback provisions shall remain, except: 

 
1. Front yard setbacks may be reduced to not less than 25 feet.   
 
2. Rear yard setbacks shall be equal to or exceed the rear yard 

setback requirements for adjacent residential zoning districts. 
 
3. The side yard setback for buildings within the development 

may be reduced to permit buildings not less than 20 feet from 
one another. 

 
C. All regulations applicable to parking and loading, general provisions, 

and other requirements shall be met. 
 
D. The permitted uses shall be restricted to single family detached 

residential development, residential accessory structures, and non-
commercial recreation uses. 

 
34.60.06 Open Space Requirements: 

 
A. Minimum Requirements:  An Open Space Preservation development 

shall maintain a minimum of twenty percent (20%) of the gross area of 
the site as dedicated open space which shall remain perpetually in an 
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undeveloped state by means of one of the tools included in Section E 
below.  As used in this section, “undeveloped state” means a natural 
state preserving natural resources, natural features, or scenic or 
wooded conditions; open space; or a similar use or condition.  Land in 
an undeveloped state does not include a golf course but may include 
a recreational trail, picnic area, children’s play area, greenway, or 
linear park.  As used in this section, the term “greenway” shall mean a 
contiguous or linear open space, including habitats, wildlife corridors, 
and trails that link parks, nature reserves, cultural features, or historic 
sites with each other, for recreational and conservation purposes.  
Land in an undeveloped state may be, but is not required to be, 
dedicated to the use of the public.  Except as noted in Section E 
below, any land area maintained in an undeveloped state within the 
boundaries of the site meeting the open space standards herein may 
be included as required open space.  A minimum of fifty percent 
(50%) of the minimum required open space shall be upland area that 
is accessible to all residents of the Open Space Preservation 
development or the City of Troy. 

 
B. Common Open Space:  Common open space, other common 

properties and facilities, individual properties, and all other elements 
of a Open Space Preservation district shall be so planned that they 
will achieve a unified open space, community green or plaza and 
recreation area system, with open space and all other elements in 
appropriate locations, suitably related to each other, the site and 
surrounding lands. All land within a development that is not devoted to 
a residential unit, an accessory use, vehicle access, vehicle parking, a 
roadway, or an approved land improvement, shall be permanently set 
aside as common land for community use, recreation or conservation.  

 
C. Areas Not Considered Open Space:  The following land areas are not 

included as dedicated open space for the purposes of this Section: 
 

1. Area proposed as single family residential lots. 
 
2. Area proposed as limited common elements of condominium 

developments, or land within a condominium development, 
which is convertible to general common elements that will not 
remain in a perpetually undeveloped state or land convertible 
to limited common elements. 

 
3. The area of any street right-of-way or equivalent private road 

easement. 
 

D. Location of Open Space:  Common open space shall be planned in 
locations generally visible and accessible to all residing within the 
Open Space Development. The common open space may be 
centrally located along the road frontage of the development, located 
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to preserve significant natural features, or located to connect open 
spaces throughout the development.  

 
E. Protection of Open Space 

 
1. The dedicated open space shall be set aside by the developer 

through an irrevocable conveyance that is found acceptable to 
the City, such as: recorded deed restrictions, restrictive 
covenants, or conservation easements, plat dedication, or 
other legal means that run with the land.  As used in this 
section, the phrase “conservation easement” means an 
interest in land that provides limitation on the use of land or a 
body of water or requires or prohibits certain acts on or with 
respect to the land or body of water, whether or not the interest 
is stated in the form of a restriction, easement, covenant, or 
condition in a deed, will or other instrument executed by or on 
behalf of the owner of the land or body of water or in an order 
of taking, which interest is appropriate to retaining or 
maintaining the land or body of water, including improvements 
on the land or body of water, predominantly in its natural, 
scenic, or open condition, or in an agricultural, farming, open 
space, or forest use, or similar use or condition. 

 
2. Such conveyance shall assure that the open space will be 

protected from all forms of development, except as shown on 
an approved site plan, and shall never be changed to another 
use. Such conveyance shall: 

 
a. Indicate the proposed allowable use(s) of the dedicated 

open space.  
 
b. The dedicated open space shall forever remain open 

space, subject only to uses authorized by state law and 
approved by the City on the approved site plan or 
subdivision plat. Open space may include a recreational 
trail, children’s play area, greenway or linear park. 
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9. PUBLIC HEARING - PROPOSED ZONING ORDINANCE TEXT AMENDMENT 
(ZOTA 194) – Articles 10.20.08 & 34.60.00 R-1A & R-1B Open Space Preservation 
 
Public hearing opened and closed. 
 
RESOLUTION 
 
Moved by Littman      Seconded by Storrs 
 

 
RESOLVED, that the Planning Commission hereby recommends to the City Council 
that the Articles 10.20.08 & 34.60.00 R-1A & R-1B Open Space Preservation, of the 
Zoning Ordinance to read as follows:   

 
(Underlining, except for major section titles, denotes changes.) 

 
10.00.00 ARTICLE X ONE FAMILY RESIDENTIAL DISTRICTS 
 
10.20.08 The Open Space Preservation Option may be utilized in the R-1A and R-1B 

districts, to comply with PA 179 of 2001 (amendment to City and Village 
Zoning Act), subject to the requirements of Section 34.60.00. 

 
 
34.00.00 ARTICLE XXXIV RESIDENTIAL DEVELOPMENT OPTIONS 
 
34.60.00 OPEN SPACE PRESERVATION OPTION  
 

This option may be utilized, at the developer’s option, in the R-1A and R-1B 
One Family Residential zoning districts. 

 
34.60.01 The following objectives shall govern the approval or disapproval of the 

proposed Open Space Preservation Plan: 
 

A. To provide a more desirable living environment by preserving the 
natural character of the property, such as mature trees, wetlands, 
floodplains, topography, and open space for enjoyment by residents 
of the Open Space Preservation development. 

 
B. To encourage developers to use a more creative approach in the 

development of residential areas. 
 
C. To encourage a more efficient, aesthetic and desirable use of the land 

while recognizing a reduction in development costs and by allowing 
the developer to bypass natural obstacles. 
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D. To encourage the provision of open space so benefits may accrue 
directly to residents of the Open Space Preservation development 
and to further encourage the development of recreational facilities. 

 
E. An Open Space Preservation development shall result in a 

recognizable and substantial benefit to residents of the property and 
to the overall quality of life in the City. 

 
34.60.02 Application Information Requirements: The Open Space Preservation Plan 

shall contain the following, in addition to the information required on a 
complete site plan: 

  
A. A complete description of the land proposed to be dedicated to the 

city or to the common use of lot owners (herein called dedicated open 
space) shall be provided, including the following: 

 
1. Legal description of dedicated open space, including dedicated 

easements. 
2. Topographical survey of dedicated open space. 
 
3. Types of soil in dedicated open space. 
 
4. Description of natural features on dedicated open space. 
 
5. Other relevant information necessary to show that the 

proposed development qualifies for approval as an Open 
Space Preservation development. 

 
B. The proposed plan of development of the dedicated open space shall 

be submitted with the application and shall include the following: 
 
1. The proposed manner in which the title to land and facilities is 

to be held by the owners of land in the Open Space 
Preservation development. 

 
2. The proposed manner of regulating the use of the common 

facilities and areas so as to eliminate possible nuisances to 
other property owners and cause for enforcement by the city. 

 
3. The proposed uses of dedicated open space and the proposed 

improvements to be constructed by the proprietor. 
 

34.60.03 Eligibility Criteria: To qualify for the Open Space Preservation Option, the 
Planning Commission shall determine that all of the following conditions are 
present: 
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A. The land is zoned for R-1A or R-1B residential development.   
 
B. The percentage of land area specified in Section 34.60.06.A below 

must remain in a perpetually undeveloped state. 
 
C. The Open Space Preservation site shall be under the control of one 

owner or group of owners acting jointly and shall be capable of being 
planned and developed as one integral unit. 
 

34.60.04 Dwelling Unit Density:  
 

A. The number of dwelling units allowable within the Open Space 
Development shall be determined through the preparation of a 
“parallel plan”. 
 
1. The applicant shall prepare a parallel plan for the project that is 

consistent with State, County and City requirements and 
design criteria for a tentative preliminary plat or unplatted site 
condominium.  The parallel plan shall meet all standards for lot 
/unit size, lot/unit width and setbacks as normally required for 
the applicable one family zoning district.  

 
2. The City shall review the design and determine the number of 

lots that could be developed following the parallel plan.  This 
number shall be the maximum number of dwelling units 
allowable in the Open Space Preservation development.   

 
34.60.05 Regulatory Flexibility:  To comply with the “open space preservation” 

provisions of the City and Village Zoning Act, the City may permit specific 
departures from the requirements of the Zoning Ordinance for yards and lots 
as a part of the approval process.  The applicant may cluster the dwellings 
on smaller lots, provided the following: 

 
A. Overall density shall not exceed the number determined in the parallel 

plan.  
 
B. Setback provisions shall remain, except: 

 
1. Front yard setbacks may be reduced to not less than 25 feet.   
 
2. Rear yard setbacks shall be equal to or exceed the rear yard 

setback requirements for adjacent residential zoning districts. 
 
3. The side yard setback for buildings within the development 

may be reduced to permit buildings not less than 20 feet from 
one another. 
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C. All regulations applicable to parking and loading, general provisions, 
and other requirements shall be met. 

 
D. The permitted uses shall be restricted to single family detached 

residential development, residential accessory structures, and non-
commercial recreation uses. 

 
34.60.06 Open Space Requirements: 

 
A. Minimum Requirements:  An Open Space Preservation development 

shall maintain a minimum of twenty percent (20%) of the gross area of 
the site as dedicated open space which shall remain perpetually in an 
undeveloped state by means of one of the tools included in Section E 
below.  As used in this section, “undeveloped state” means a natural 
state preserving natural resources, natural features, or scenic or 
wooded conditions; open space; or a similar use or condition.  Land in 
an undeveloped state does not include a golf course but may include 
a recreational trail, picnic area, children’s play area, greenway, or 
linear park.  As used in this section, the term “greenway” shall mean a 
contiguous or linear open space, including habitats, wildlife corridors, 
and trails that link parks, nature reserves, cultural features, or historic 
sites with each other, for recreational and conservation purposes.  
Land in an undeveloped state may be, but is not required to be, 
dedicated to the use of the public.  Except as noted in Section E 
below, any land area maintained in an undeveloped state within the 
boundaries of the site meeting the open space standards herein may 
be included as required open space.  A minimum of fifty percent 
(50%) of the minimum required open space shall be upland area that 
is accessible to all residents of the Open Space Preservation 
development or the City of Troy. 

 
B. Common Open Space:  Common open space, other common 

properties and facilities, individual properties, and all other elements 
of a Open Space Preservation district shall be so planned that they 
will achieve a unified open space, community green or plaza and 
recreation area system, with open space and all other elements in 
appropriate locations, suitably related to each other, the site and 
surrounding lands. All land within a development that is not devoted to 
a residential unit, an accessory use, vehicle access, vehicle parking, a 
roadway, or an approved land improvement, shall be permanently set 
aside as common land for community use, recreation or conservation.  

 
C. Areas Not Considered Open Space:  The following land areas are not 

included as dedicated open space for the purposes of this Section: 
 

1. Area proposed as single family residential lots. 
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2. Area proposed as limited common elements of condominium 

developments, or land within a condominium development, 
which is convertible to general common elements that will not 
remain in a perpetually undeveloped state or land convertible 
to limited common elements. 

 
3. The area of any street right-of-way or equivalent private road 

easement. 
 

D. Location of Open Space:  Common open space shall be planned in 
locations generally visible and accessible to all residing within the 
Open Space Development. The common open space may be 
centrally located along the road frontage of the development, located 
to preserve significant natural features, or located to connect open 
spaces throughout the development.  

 
E. Protection of Open Space 

 
1. The dedicated open space shall be set aside by the developer 

through an irrevocable conveyance that is found acceptable to 
the City, such as: recorded deed restrictions, restrictive 
covenants, or conservation easements, plat dedication, or 
other legal means that run with the land.  As used in this 
section, the phrase “conservation easement” means an 
interest in land that provides limitation on the use of land or a 
body of water or requires or prohibits certain acts on or with 
respect to the land or body of water, whether or not the interest 
is stated in the form of a restriction, easement, covenant, or 
condition in a deed, will or other instrument executed by or on 
behalf of the owner of the land or body of water or in an order 
of taking, which interest is appropriate to retaining or 
maintaining the land or body of water, including improvements 
on the land or body of water, predominantly in its natural, 
scenic, or open condition, or in an agricultural, farming, open 
space, or forest use, or similar use or condition. 

 
2. Such conveyance shall assure that the open space will be 

protected from all forms of development, except as shown on 
an approved site plan, and shall never be changed to another 
use. Such conveyance shall: 

 
a. Indicate the proposed allowable use(s) of the dedicated 

open space.  
 
b. The dedicated open space shall forever remain open 

space, subject only to uses authorized by state law and 
approved by the City on the approved site plan or 
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subdivision plat. Open space may include a recreational 
trail, children’s play area, greenway or linear park. 

 
 
   Yeas:        Nays:   Absent:   
   All present (8)      Vleck 
 
 MOTION CARRIED 
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7. OPEN SPACE PRESERVATION AMENDMENT 
 

Discussions were held by the Commission on the proposed Zoning Ordinance Text 
Amendment Open Space Preservation Amendment.  It was agreed that the 
Commission is ready to move forward. 
 
Mr. Waller commented that Open Space should be put on GIS. 
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6. ORDINANCE REVISION DISCUSSION (ZOTA 194) – Residential Development 
Options - Open Space Preservation 

 
 Mr. Chamberlain asked if there were any comments regarding the draft ordinance. 
 
 Ms. Lancaster stated that she thought it was good although she questioned C.4 

saying it leaves too much discretion under C and that we may not want to put it 
under C.  It may be better to put it under A. 

 
 Mr. Chamberlain stated that C.4 becomes A.5. 
 
 Ms. Lancaster stated that under State Law, once a land owner uses this, they can 

no longer use it again.  Once the property owner chooses to use this on a specific 
parcel, he can no longer make any further requests. 

 
 Mr. Miller stated that we should clarify what kinds of condominiums are permitted 

and asked the Commission if they wanted detached condominiums exclusively. 
 
 Mr. Chamberlain asked, can we change State Law? 
 
 Ms. Lancaster stated that State Law doesn’t really address the types of structures 

permitted.    
 
 Mr. Miller stated that maybe we should find a new location for that requirement.  

Move second sentence in C.1 to 4.e. 
 
 Mr. Chamberlain asked does this take care of our deadline in December with the 

City? 
 
 Mr. Miller replied, yes. 
 
 Mr. Starr asked, does the State Law require any minimum size? 
 
 Mr. Miller replied, no it doesn’t.  We need to address that minimum amount of area 

preserved; 20% of the open space. 
 
 Ms. Lancaster stated that this is the developer’s choice by ownership. 
 
 Mr. Littman stated that 20% is fine with him.  Is that what the State specifies.  If we 

want, can we make it 30% or 40%? 
 
 Mr. Miller answered, yes.  Further, the number of units per acre with or without 

sewers, in relation to the State Law, dictates only the R-1A and R-1B zoning 
districts are affected by this State Law and Amendment. 
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 Mr. Chamberlain stated we will see this again in two (2) weeks and will then set up 
a public hearing for our regular meeting in September. 
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9. UNIFIED SITE DEVELOPMENT OVERLAY DISTRICT  - Corrected 
OPEN SPACE PRESERVATION 

 
 Mr. Chamberlain stated that what we got in this package is wrong.  We’ve got to 

get in front of City Council, the Cluster, and hopefully Mark’s got something for us 
to see and hear other than what was handed to us.  This thing is called Chapter 
37.10.00. of the Zoning Ordinance, Article XXXVII. 

 
 Mr. Miller stated, that previously, we handed out to you the amendments to the 

City and Village Zoning Act, which created the open space preservation 
provisions, which basically state that the R-1A and R-1B zoning districts, by right 
of ownership, if 20% is preserved in a natural state, you would be able, by right, 
to do a cluster development.  And in effect, this has to be adopted by us to 
comply with the State Act provisions by December 15, 2002.   

 
 Mr. Chamberlain asked, so the issue then of what Council did a meeting or so 

ago wanting something from us by September, we’re not addressing that? 
 
 Mr. Miller stated that is exactly what we’re addressing.  So from a strategic 

standpoint, what I would like to propose is to revise the whole cluster ordinance.  
However, I’m not sure if that’s a wise route, because we have to address the 
State Act separately.  There are two different issues.  This is a first shot at this, 
and it only addresses compliance with the State Act.  It is not addressing a 
complete rewrite of cluster provisions.   

 
 Mr. Chamberlain stated, then this takes care of their Finch Road spot, right? 
 
 Ms. Lancaster asked if Finch Road was R-1A or R-1E.   
 
 Mr. Miller stated it was R-1B.  One thing noted is that they would comply within 

this framework if they elected to take this route.  But, the way this is written with 
the parallel plan, the density will not exceed a subdivision development.  When 
you lay out a subdivision, you almost never can maximize density, because it 
would have to be perfect dimensions to put a street in, including lot depth and 
width.  So you never max out the density.  But when you cluster, you can 
maximize the density.  Also, there is a little bonus in our current ordinance.  So 
what we did in this ordinance is that you have to prepare a parallel plan as part of 
the submittal.  A subdivision layout with at least the minimum requirements for R-
1A or R-1B, and you have to lay out a road 60 foot wide, and put in the lots and if 
you have regulated wetlands you can’t build on those wetlands.  That’s the 
problem with the way our current cluster ordinance is written.  You take a wetland 
area, and look at the poster child, Rochester Villa, you can take all that potential 
density, and you shift it and cram it into one area.  So actually you’re overbuilding 
beyond what you could have because it was unbuildable to begin with.  So you 
submit a parallel plan, we make sure it complies with the current requirements in 
that it can be built as a traditional development.  That gives you your density.  It’s 
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an actual density so you’re not overbuilding the site.  That’s the premise with this 
proposal.  If you disagree with that, we need to know, because that’s the basic 
premise of this ordinance in front of you. 

 
 Mr. Chamberlain asked the Board if they understood what Mr. Miller just 

presented. 
 
 Mr. Kramer replied, yes, but that could be less than our ordinance allows, right? 
 
 Mr. Miller said it will be because our ordinance has ultimate density, for instance, 

3.8 units an acre.  But whenever you divide subdivisions, you never get that 
density. 

 
 Mr. Kramer asked, so your parallel preparation would indicate that maybe your 

max density would be 2.5 per acre, and that’s all they could build under this. 
 
 Mr. Miller stated the reasoning for that is, in effect, with clustering, you’re 

overbuilding beyond when compared to traditional lots in subdivisions.  Why 
should you overbuild? 

 
 Mr. Chamberlain stated, and maybe at the same time really putting a strain on 

the infrastructure. 
 
 Mr. Miller replied, right.  And that’s the premise in doing the parallel plan. 
 
 Ms. Lancaster stated the mandatory things in here from the State Act are set out 

in the shell provision which is eligibility criteria, see on page 2.  Those are the 
things that are mandated by the state, so when you read through there, that’s 
coming right out of the open space preservation option.  Those are the things we 
are required to do and also F, which is the twenty (20) percent.  

 
 Mr. Savidant stated that the State Act says a minimum of twenty (20) percent 

open space.  So that’s what’s in there now, twenty (20) percent.  Do you want to 
go thirty (30) percent, do you want to go fifty (50) percent?  Twenty (20) percent 
is a minimum. 

 
 Mr. Chamberlain stated there would be a task force comprised of a couple of the 

Commissioners, Mr. Savidant out of the Planning Department and Ms. Lancaster 
out of the Legal Department to work on this throughout the next couple of weeks 
and bring it to fruition and bring it back into the Board in late August or early 
September so that we can meet the City Council’s deadline.   

 
 Mr. Savidant stated he was passing out copies of CR-1 for comparison so that it 

kind of gives you some insight as to where we are going with this thing.  One 
think that Mr. Miller and I talked about was requiring if there was an adjacent 
trailway or planned trailway, to provide a connection through the area of open 
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space so you can expand and improve the system of non-motorized trails.  So 
there are some things like that.  We can add in there, taking yourself a little bit 
further away from the bare bones of the state requirements, but it makes the text 
a little more appropriate for the City of Troy, but I don’t want to say too much 
because you haven’t had a chance to read this yet.  I think next meeting there’s 
going to be some good conversation. 

 
 Mr. Miller stated that this just gives the developer the option to be able to cluster 

if they so desire.  They don’t have to use this.  Personally, I think clustering is a 
great thing, however, I do not like our current cluster ordinance because it does 
two things. One, if you have a natural feature, you get to calculate your density 
from there, even if it’s a preserved area, and in effect you’re jacking up the 
density.  Second, goes back to why we want a parallel plan, the current CR-1 
increases density. 

 
 Ms. Lancaster asked, the density isn’t really getting jacked up because of the 

state law, but the reason it’s getting jacked up is because they now can change 
their spacing to get more houses where they wouldn’t get in a traditional 
development. 

 
 Mr. Miller stated that’s one way.  Another way is our current ordinance allows you 

to use your calculation on unbuildable areas, and I’m trying to prevent that.  You 
should not allow unbuildable areas to be used in your density calculation. 
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